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CLASS 4.

dNoz;nun Armour to be a secretary of embassy or legation of
ass 4. 1

Allen W. Dulles to be a secretary of embassy or legation of
class 4,

John Heath to be a secretary of embassy or legation of class 4.

Williamson S. Howell, jr., to be a secretary of embassy or
legation of class 4.

Ferdinand L. Mayer to be a secretary of embassy or legation
of class 4, :

Stokeley W. Morgan to be a secretary of embassy or legation
of class 4.

Lithgow Osborne to be a secretary of embassy or legation of
«class 4. .

William 8. Van Rensselaer to be a secretary of embassy or
legation of class 4,

Robert Van Wyck Maverick to be a secretary of embassy or
legation of class 4.

John C. Wiley to be a secretary of embassy or legation of
class 4.

Robert M. Scotten to be a secretary of embassy or legation
of class 4.

CoxNsULs.
CLABS 5.

Charles L. Hoover to be a consul of class 5.
James Oliver Laing to be a consul of class 5.
MeumBER oF THE FEDERAL RESERVE BOARD.

5 Charles 8. Hamlin to be a member of the Federal Reserve

oard.

REGISTER 0F LAND OFFICE.

Robert Connaghan to be register of the land office at Lander,

Wyo.
CoAsT GUARD.

Pirst Lieut. of Engineers John Brown Coyle to be captain of

engineers in the Coast Guard.

POSTMASTERS.
CALIFORNIA.
0. C, Goodin, Orosi.
CONNECTICUT,
W. H. Wall, Hampton.
FLORIDA,
George I. Davis, Tallahassee.
GEORGIA.
H. 8. Tucker, Lumber City.
{ I0WA.

W. E. Cox, Deep River.
MASSACHUSETTS.

Frederick M. Fowler, Foxboro.
William B. Kelly, Ware.
“James Sheehan, Millis.
James H. Walsh, Leominster.

AMINNESOTA.
Mayme Murphy, Tower.
A. L. Reichert, Red Lake Falls.
George W. Shipton, Ogilvie.

KANSAS.

G. W. Wasson, Peru.

MONTANA,
William Moser, Thompson Falls.
James A. Goodrich, Conrad.
Anna 8. Gossink, Lavina.

NEVADA.
Walter J. McKeough, Aurora.
NEW HAMPSHIRE.

Oscar Dunean, Alton.

NEW YORK.
Willinm H. Hickey, Mechanicsville,
Willinm W. Paige, Ogdensburg.

OHIO.

Lawrence Schunck, Celina.

PENNSYLVANIA.
J. H. Aten, Ambridge.
John €. Miller, Halifax.
John B. Oehrl, Monongahela.
8. 8. Staples, White Haven.
OKLAHOMA,

A. B. Williams, Hammen.
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! herewith, and particularly

SOUTH DAKOTA.
C. H. Bonnie, Wagner.
TEXAS,
James V., Townsend, Vernon.
WISCONSIN,

Frank H. Rogers, Fort Atkinson.
G. W. Schiereck, Plymouth.

VERMONT.
John O’Donnell, Pittsford.

SENATE.
Froax, August 4, 1916. -
(Legislative day of Tuesday, August 1, 1916.)

The Senate reassembled at 10 o'clock a. m., on the expiration
of the recess.
; TANDS AT PORT ANGELES, WASH.

Mr. ROBINSON. Mr. President——

Mr. MYERS. Will the Senator from Arkansas yield to me
for a moment?

Mr. ROBINSON. I yield to the Senator from Montana.

AMr. MYERS. I ask leave to submit a favorable report from
the Committee on Public Lands, and I eall the attention of the
Senator from Washington [Mr. PorNpeExTEL] to it.

From the Committee on Public Lands I report back favorably
with amendments the bill (8. 6561) providing for the sale at
public auetion of all unsold suburban lots not reserved for
public purposes in the Government town site of Port Angeles,
Wash., and for the issuance of patents for those previously sold
under the act of May 6, 1906, on the payment of the price at
which the said lots were reappraised under said act without
further condition or delay.

Mr. POINDEXTER. Mr. President——

Mr. SMOOT. I will ask the Senator if this is an emergency
matter?

Mr. POINDEXTER. It is an emergency matter. I ask for
the present consideration of the bill.

There being no objection, the bill was considered as in Com-
mittee of the Whole. !

The amendments were, on page 1, line 8, after the word
“May,” to strike ont “ sixth ” and insert “ second V; on page 2,
line 2, to strike out “sixth” and insert *“second " ; in line 6, to
strike out “ sixth ” and insert “ second "; in line 9, to strike out
“sixth” and insert “second”; and in line 12, to strike out
“ gixth ™ and insert “ second,” so as to make the bill read :

Be it enacted, etc., That the Secretary of the Interior be, and he is
hereby, authorized and directed to sell at publiec anction to the highest
bidder all unsold suburban lots not reserved for public purposes in the
Government town site of Port Angeles, Wash., at vot less than the

were magg:ahed under the act of May 2, 1906.
8rc. 2. That as all suburban lots of said town site heretofore sold
under the act of May 2, 1908, or previons acts, patents for the said
lots shall be issued to each purchaser npon payment io full sald pur-
chaser or claimant ot the reappraised price of such lot or lots as re-

turned unde.s the aet of May 1908, Irrespective of whether such pur-
chaser shall have In;mved said lot to the value of $300, as required by

sald act of May 2
Sec. 3. That all acts or of acts relating to sald lots in conilict
at part of the act of May 2, 1906, stipulat-
ing improvements to the value of $§300 required to be made upon each
such suburban lot prior to the issuance of patent, are hereby repealed.

The amendments were agreed to.

The bill was reported to the Senate as amended, and the
amendments were concurred in.

The bill was ordered to be engrossed for a third reading, read
the third time, and passed.

The title was amended so as to read: “A bill providing for
the sale at public auction of all unsold suburban lots not re-
served for public purposes in the Government town site of Port
Angeles, Wash., and for the issunance of patents for those previ-
ously sold under the act of May 2, 1906, on the payment of the
price of which the said lots were reappraised under said act
without further condition or delay.”

CALLING OF THE ROLL.
Mr. PENROSE. Mr. President, I suggest the absence of a

quorum. ;
The VICE PRESIDENT. The Secretary will eall the roll.
The Secretary called the roll, and the following Senators an-
swered to their names:

Brmlg Culberson Hardwick Kern
Brandegee Cummins Hollis La Follette
Bryan Curtis Husting Lane

Dillingham - Johnson, 8, Dak., Martin, Va.
Clapf Gallinger Jones Martine, N, J.
Clark, Wyo. Gronna Kenyon Myers
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Nelson Pomerene Smith, 8. C. Townsend
Newlands Ransdell Smoot ardaman
Oliver Robinson Stone Wadsworth
Overman Raulsbur, Bwanson Walsh

age Sheppa Taggart Warren
Penrose Sherman Thomas Works
Pittman Simmons Thompson
Poindexter Smith, Ga. Tillman

Mr. MARTINE of New Jersey. I desire to announce that
the Senator from West Virginia [Mr. Ogirrox] s absent on
public business and that he is paired with the Senator from New
Mexico [Mr. Farv].

I wish also to state that the Senator from Louisiana [Mr.
Broussarp] is detained at his home by illness.

The VICE PRESIDENT. Fifty-four Senators have answered
to the roll call. There is a quornm present,

CHILD LABOR.

The Senate, as in Committee of the Whole, resumed the con-
sideration of the bill (H. R. 8234) to prevent interstate com-
merce in the products of child labor, and for other purposes.

The VICE PRESIDENT. The Senator from Arkansas [Mr.
Ropixsox] is entitled to the floor.

Mr, ROBINSON. Mr, President, on yesterday I attempted to
explain the provisions of the Senate committee substitute and
to compare them with the blll as passed by the House, and also
to point out what appear to be improvements made by the
Senate substitute in the pending legislation. An effort was also
made to discuss some of the reasons or grounds justifying Fed-
eral child-labor legislation. I presented some views concerning
the constitutionality of the proposed bill, and at the time when
the Senate recessed I was contending that the pending bill does
not violate the fifth amendment to the Federal Constitution,
providing that no person shall be deprived of life, liberty, or
property without due process of law, and had pointed out that
the fifth amendment imposes the same limitations on Federal
action, and no more, that the fourteenth amendment places on
State action, and that if it is competent for a State, in the exer-
cise of its police powers, to pass a child-labor law it is within
the authority of Congress through a regulation of commerce, in
the nature of a police regulation, to aid in suppressing the evils
of child labor by denying to persons and enterprises engaged in
such abuses the channels and instrumentalities of commerce,
I had just pointed out the fact that the only limitation on such
regulations is that they must be reasonable and not arbitrary.

The scope of the police power has never been completely de-
fined, but seems to be expanding rather than contracting under
the decisions of our courts.

In Chicago Railway Co. v. McGuire (219 U. 8., 567), the court
said:

Liberty implies the absence of arbitrary restraint, not immunity from
chg?lnrnb e regulations and prohibitions in the interests of the com-

Further illustrating the extent of the police power, it was said
in McLean v. Arkansas (211 U. 8,, 539) :

The mere fact that a court may differ with the legislature in its views
of public pollicy, or the jud may hold views inconsistent with the
B:oprlety of the legislation in question, affords no fround for judlelal

terference, unless the act enacted is unguestionably and palpably in
excess of the leglslative power.

The power of Congress to regulate commerce, being absolute
and unlimited, except as provided by the Constitution itself,
and the only limitation in the Constitution as to this legislation
being the fifth amendment, it becomes a question whether this
legislation would constitute a deprival of the property of a citizen
without due process of law. It appearing that reasonable regu-
lations are not violative of the due-process clause, the final
question to be determined is whether this is a reasonable or arbi-
trary regulation.

In support of this position I read what the Supreme Court
of the United States has said in the Lottery Cases (188 U. 8.,
p. 854). First, reading from page 353, the court uses this
language:

They—

Meaning the cases already referred to—

They also show that the power to regulate commerce among the
several States Is vested in Congress as absolutely as it would be in a
single government, having in its constitution the same restrictions on
the exercise of the power as are found in the Constitution of the
United States; that such power is plenary, complete in itself, and
may be exerted by Congress to its utmost extent, subject only to such
lmitations as the Constitution imposes upon the exercise of the pow-
ers granted h{ it; and that in determining the character of the
regulations to be adopted Congress has a large discretion which is not
to be controlled by the courts, slmply because, in their oplulon, such
regulations may not be the bLest or most effective that could be em-
ployed.

Again, on page 354, there is this language:

Bat it is eald that the statute in question does not regulate the car-
rying of lottery tickets from State to State, but by punishing those
who cause them to be so carried Congress In effect prohibits such

cmyinﬁ that In respect of the carrying from ome State to another
of articles or things that are, in fact, or according to usage in busi-
ness, the subjects of commerce, the anthority given Congress was not
to prohibit, but only to regulate. This view was carnestly pressed at
the bar by learned counsel, and must be examined.

It is to be remarked that the Constitution does not define what is to
be deemed a legitimate regulation of interstate commerce, In Gibbons
v, Ogden it was sald that the power to regulate such commerce is the
power to prescribe the rule by which it i3 to be governed. But this
general observation leaves it to be determined, when the question
comes before the court, whether Congress in prescribing a particular
rule has exceeded its power under the Constitution. “ghllo our Gov-
ernment must be acknowledged by all to be one of enumerated powers,
McCulloch v, Maryland (4 Wheat., 816, 405, 407), the Constitution
does not attempt to set forth all the means by which such powers may
be carried into execution. It leaves to Congress a large discretion as to
the means that may be employed in executing a glven power. The
sound construction of the Constitution, this court has said, “ must
allow to the Natlonal Legislature that ﬁlxcreﬂon. with respect to the
means by which the powers it confers are to be carried into execution,
which will enable that hodf to perform the high duties assigned to it,
in the manner most beneficial to the people. Let the end be legitimate,
let it be within the scope of the Constitution, and all means which are
ﬁ:pm%rlnto. which are Elnlnly adapted to that end, which are not pro.

bited, but consist with the letter and spirit of the Constitution, are
constitutional, 14 Wheat., 421.)

We have said that the carrying from State to State of lottery tickets
constitutes interstate commerce, and that the regulation of such com-
merce is within the power of Congress under the Constitution. Are
we glrepa.re(l to say that a provislion which is, in effect, a prohibition
of the carriage of such articles from State to State Is not a fit or
appropriate mode for the regulation of that particular kind of com-
merce? If lottery traflic, carried on through interstate commerce, is
a matter of which Congress may take cognizance and over which its
power mn{ be exerted, can it be possible that It must tolerate the trafiic,
and simp é regulate the manner in which it may be carrled on? Or
may not Congress, for the protection of the people of all the States,
and under the power to regulate interstate commerce, devise such
means within the scope of the Constitution, and not prohibited by it, as
will drive that traffic out of commerce among the States?

On page 356 I find this language:

If a State, when considering legislation for the suppression of lot-
teries within its own limits, may properly take into view the evils
that inhere in the raising of money, in that mode, why may not Con-
gtess, invested with the power to regulate commerce among the several

tates, provide that such commerce shall not be polluted by the carry-
ing of otter{ tickets from one State to another? In this connection
it must not be forgotten that the power of Congress to regulate com-
merce among the States Is plenary, is complete in Itself, and is sub-
ect to no limitations except such as may be found in the Constitution.

t provislon in that Instrument can be regarded as limiting the
exercise of the power granted? What clause can be cited whigh. in
any degree, countenances the suggestion that one may, of right, carry
or cause to be carried from one te to another that which will harm
the public morals? We can not think of any clause of that instru-
ment that eould possibly be invoked by those who assert thelr right to
gsend lottery tickets from State fo State except the one providing that
no person shall be deprived of his liberty without due process of law.
We have said that the llberty protected by the Constitution embraces
the right to be free in the enjoyment of one's faculties; * to be [ree
to use them in all lawful ways: to live and work where he will; to
earn his livellhood by any lawful calling; to pursue any llvelihood or
avocation, and for that purpose to enter into all contracts that may

be proper.” (Allgeyer v. Louisiana, 165 U. 8. , 589,) But surely
it will not be said to be a part of any one’s liberty, as recognized by
the supreme law of the land, that he shall be allowed to introauce

into commerce among the States an element that will be confessedly
injurious to the public morals.

f it be said that the act of 1895 is inconsistent with the tenth amend-
ment, reserving to the States, respectively, or to the ﬁ:ople the powers
not delegated to the United States, the answer i1s that the power to
regulate commerce among the States has been expressly delegated to
Congress.

Besldes Congress by that act does not assume to interfere with traffic
or commerce in lottery tickets carried on uclns!ve}y within the 1'mits
of any State, but has in view only commerce of that kind among
the several States. It has not assumed to interfere with the com-
pletely internal affalrs of any State, and has only legislated in respect
of a matter which concerns the people of the United States. As a
State may, for the purpose of guarding the morals of its own people,
forbid alr sales of lottery tickets within its limlits, so Congress, for
the purpose of ﬂ}aﬂllng the people of the United States against the

gespread pestilence of lotteries " and to protect the commerce which
concerns all the States, may ;l)rohlhit the carrying of lottery tickets
from one State to another, n legislating upon the subject of the
traffic in lottery tickets as carried on through interstate commerce
Congress only supplemented the actlon of those States—perhaps all of
them—which for the protection of the public morals prohibit the draw-
ing of lotteries as well as the sale or circulation of lottery tickets
wﬁhln their respective limits.

On page 358 is found this langnage : y

If the carrying of lottery tickets from one State to another bLe in-
terstate commerce, and if Congress is of opinion that an effective regu-
lation for the suppression of lotterles carried on through such commerce
is to make it a criminal offense to cause lottery tickets to be carried
from one State to another, we know of no authority in the courts
to hold that the means thus devised are not appropriate and necessary
to protect the country at large agalnst a species of interstate com-
merce which, although in ‘gﬂneml use and somewhat favored in both
national and State legislation in the early history of the country, has

own Into disrepute and has become offensive to the entire people of
ge Nation. It is a kind of traffic which no one can be entitled to .
pursue as of right,

In the Hoke case (227 U. 8., 319), sustaining the so-called
white-slave act, the Supreme Court held a statute enacted by
Congress under the power to regulate commerce forbidding the
interstate transportation.of women for immoral purposes a valid
exercise of the power, and that it partakes of the quality of
a police regulation. In the lottery cases, the Congress used its
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power to rezulate commerce to protect the public against rais-
ing money in the States by the sale of lottery tickets, which
had come to be regarded as a form of gambling. The real pur-
pose was to suppress lotteries, and it was accomplished through
a regulation of commerce in the nature of a police regulation.

In the Hoke case the instrumentalities of commerce were de-
nied to suppress or diminish immorality. In view of these de-
cisions Congress can ald in removing the evils of child labor
by denying the instrumentalities of commerce to those who
employ children in such ways and under such conditions as to
constitute a publie evil er menace.

In the Hoke case Mr. Justice McKenna said:

It may be that Congress could not prohibit the manufacture of the
article in a State. It may be that Congress could not prohibit in all
of its conditions its sale within a State., But Congress magepruhlbit

fts transportation between the States, and by that means eat the
motive and evils of its manufacture (227 U. 8., 322).

These cases support the doctrine that the power of Congress
to regulate commerce extends to the denial of the channels of
interstate commerce for use by an enterprise which is so op-
erated as to be detrimental to the public health or morals, and,
therefore, Congress has the power to deny the channels of in-
terstate eommerce to a person or establishment in which ob-
Jeetionable child labor is employed.

It is said by some who oppose this bill that the power of
Congress to exclude articles from commerce is limited to such
articles as are themselves detrimental to commerce. But this
conclusion is not supported by the plain doctrine of the Lottery
cases und the Hoke eanse. On the contrary, the doctrine of these
cases seems to be that the power of Congress to regulate com-
merce may be exerted in the interest of the health, morals, and
sitfety of the public.

There can be no distinction in law between a regulation of
commerce partaking of the quality of a police regulation in-
tended to suppress an evil after the commerce is completely
terminated, and another designed to suppress an evil before that
commerce begins, provided the end to be accomplished is
obtained through a regulation of commerce.

Congress has no more direct control over an article after it
has passed out of commerce into the general property of the
State than before it has entered that commerce. It has an
equal right to use its regulatory power to suppress evils con-
cerning the manufacture of an article as it has to protect the
public from the dangers growing out of its wrongful use after
commerce in that article has terminated.

This bill is clearly a regulation of commerce, That it partakes
of the quality of a police regulation does not in any wise impair
its validity. The effect of this measure is to suppress conditions
which Congress regards as evil concerning the employment of
children in the State by denying to persons and enterprises em-
ploying proscribed child labor the instrumentalities of com-
merce, It seems, therefore, clearly within the power of Congress
to enact. L

Summarizing this argument supporting the constitutionality
of the bill, the power of Congress to regulate commerce is com-
plete and absolute, except as limited by the Constitution itself.
This power is as absolute in Congress as it would be in a single
Government having in ts constitution the same limitations to
exercise powe: as ure contained in the Constitution of the United
States. The only limitation in the Federal Constitution on
the power of Congress to regulate commerce, in so far as this
bill is concerned, is the fifth amendment, which provides that
no person shall be deprived of life, liberty, or property without
due process of law. The fifth amendment imposes the same
limitation on the Federal authority as that placed by the four-
teenth amendment on State action, and no more. Therefore, if
the States, in the exercise of the police power, can suppress the
evils of child labor, Congress, through its power to regulate
commerce, can promote the same end by denying the channels
and instrumentalities of commerce to persons and enterprises so
employing child labor as to constitute an evil detrimental to
the public health, morals, and safety. Congress can indirectly
accomplish a great many things that it ean not directly per-
form, as is well illustrated by the Lottery cases, the White Slave
cases, the so-called Seven cases, and many other decisions of the
United States Supreme Court affirming the power of Congress to
enact legislation partaking of the quality of police regulations
in the exercise of its power to regulate cominerce. The tenth
amendment, providing that the powers not delegated by the
Constitution to the Federal Government are reserved to the
States, respectively, or to the people, has no application, since
the power to regulate commerce is a delegated power, and not
a reserved power, The tenth amendment ean have no applica-
tion to delegated powers. It relates solely to reserved rights.

LIII—T759

The power to regulate commerce being a delegated power, is
in nowise limited by the tenth amendment. Congress has as
much power to suppress recognized evils in conditions surround-
ing the production or manufucture through a regulation of com-
merce as it has to suppress the same after transportation has
ended. While the constitutionality of this bill is not conclusively
demonstrable, its provisions are fairly within the principles laid
down in the Lottery cases and the Hoke case, and it is for these
reasons a valid exercise of the power of Congress to regulate
commerce, partaking of the quality of a police regulation.

Mr. WORKS. Mr: President, would it disturb the Senator if
I should suggest to him something that is troubling my mind in
connection with this measure?

Mr. ROBINSON. Not at all.
Senator do so.

Mr. WORKS. T think there is no doubt of the power of Con-
gress to deal with interstate commerce in any form, but the
question that troubles me in this matter is whether or not this is
an interstate matter. I can understand very well why the power
of Congress should be extended to the distribution over the
country of lottery tickets, because the evil is just as great in
the State to which they are carried as it is in the State from
which they are sent; but that is not true respecting the manu-
facture of goods that are not hurtful in themselves. The trans-
portation of them is not harmful and the use of them in other
States is not detrimental to the interests of those States; neither
is the actual transportation of them from one State to another.
The evil here is strictly and solely within a State; that is to
say. the use of children in the manufacture of goods. It does not
extend to other States; it does not extend to transportation
itself from one State to another. Therefore, the question in my
mind is, whether it is interstate commerce that is being dealt
with in this kind of legislation. I say, with all deference, that
I think the Lottery cases do not reach this question, for the rea-
son I have suggested, and it Is a very troublesome question to
my mind. I am in entire sympathy with this legislation if it is
going to accomplish what is intended, but I must say that I
have very grave doubt about the constitutionality of it.

Mr. ROBINSON. Mr. President, in the beginning of my
argument I pointed out the fact that there is no exact precedent
in the legislation of this country for this bill, and for that rea-
son there is no exact precedent in the decisions of the courts;
but throughout my argument it is contended that, under the
principle of the lottery cases and the Hoke case, this legislation
is within the power of Congress.

The Senator from California has said that he can readily
see that a lottery ticket is detrimental to commerce itself, and
that it is detrimental to every State through which it is car-
ried, and therefore it would be within the regulative power of
Congress. Mr. President, a lottery ticket as such can do no harm
to commerce.

It was not the purpose of Congress in enacting the lottery act
of 1895 to protect commerce from lotteries. The primary pur-
pose was to suppress an evil within the States, to protect the
public against the “ widespread pestilence of lotteries.” What
harm, I ask the Senator from California, ean the shipment of a
package of lottery tickets do to commerce? The harm is done
after the lottery tickets are delivered in a State and when the
gambling transactions occur.

Mr, WORKS. Well, Mr. President, it is not so much a ques-
tion of the injury that results from the mere act of transporta-
tion. I think the Senator is right about that; but the trouble
about it is, and the distinction between that and the case before
the Senate Is, that you are carrying an evil into another Stute,
which the other State is not able to keep out, as is suggested by
the Senator from Georgia [Mr. SmiTH].

AMr. ROBINSON. Mr. President, it is also true that if Con-
gress can exercise its power to regulate commerce in the in-
terest of public health, safety, and morals, it makes no differ-
ence whether the result is to be accomplished before the com-
merce begins or after it ends.

Mr. WORKS. That is very true; but has Congress the right
to deal with any particular matter as affecting the public health,
unless it is something that does affect the health of another
State, either after it leaves the State of origin or in passing
from one State to another?

Mr. ROBINSON. Yes; I have discussed that subject very
fully during the course of my remarks. 3

AMr. WORKS. I am very sorry that I did not hear what the
Senator said on yesterday. I did not know that this measure
was coming up, but I am very much interested in it, and I am
very glad to hear what the Senator is saying about it now.

Mr. ROBINSON. I have discussed that subject very fully
during the course of my remarks, and I was just in the act of

I should be glad to have the
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concluding what T have to say upon the bill when the Senator
from Californin interrupted me. I think it would be something
of an imposition on the Senate to repeat my argument in that
particular, so T will merely conclude it by saying that there is
no distinction in law between the exercise of the power of Con-
gress to regulate commerce to suppress evils ina State before the
commerce begins and the exercise of the power for the same
purpose after the commerce ends. The principle is the same.

Mr. WORKS. I certainly should not ask the Senator to repeat
_anything for my benefit which he has already =aid. I can read
what the Senator has said, but these matters suggested them-
selves to my mind. T am sorry to have interrupted the Senator.

Mr. ROBINSON. I have said that the guestion is not con-
clusively demonstrable. It is a great and very important gues-
tion. In view of the history of the commerce clause and consid-
ering the trend of the decisions of the Supreme Court of the
United States, this bill seems to be within the power of Con-
gress fo enact in the exercise of the power to regulate com-
merce, and T believe it will be so held by the Supreme Court of
the United States.

Mr. KENYON. Mr. President, may I ask the Senator a ques-
tion before he sits down as to the bill itself, and not as to its
constitutional features?

Mr. ROBINSON. Certainly.

Mr. KENYON. The substitute for the House bill, reported
by the Senate committee, beginning on page 5, line 8, com-
mences as follows:

That no producer, manufacturer, or dealer shall ship or deliver for
sghipment in interstate or forelgn commerce any article or commodity
the product of any mine or quarry, sitnated in the United States, in
which within 30 days prior to the time -of the removal of such product
therefrom—

I ask the Senator's attention to the words * prior to the time
of the removal of such product therefrom.” Suppose a case
arises where the product of a factory is taken te a warehouse
and kept in a warehouse for 80 days, or 60 days, or 90 days,
'how, then, under this bill, could there be any enforcement of
its provisions?

Mr. ROBINSON. The factory from which the goods were
sent would have to suspend the employment of objectionable
child labor in order to escape the penalties of the statute.

4 Mr. KENYON. If the particular product, then, should be
taken from the warehouse and delivered to the carrier, could
not the law be absolutely evaded in that way?

Mr. ROBINSON. No; I think not. That question was fully
considered by the committee. It could be evaded if & manu-
facturing establishment ceased its operations at a given time;
‘but the provision is continuing, and the manufacturer would
have to suspend the employment of the child labor in order to
continue his operations or become liable to the penalties.

Mr. KENYON. Even from_ a warehouse?

Mr. ROBINSON. Yes,

AMr. KENYON. I did not know but that the bill wounld be
strengthened by some proviso to the effect that removal to a
warehouse or to any other separate establishment, should be ac-
counted as -a delivery under the terms of the bill, or something
of that character. I am afraid there is a little weakness there.

Mr. ROBINSON. 1 think perhaps there would be no objec-
tion to such an amendment, but, of course, before I undertake to
determine this I would have to see the amendment.

Now, Mr, President, I will now conclude what I have to say
wupon this subject.

It is to be hoped that the Congress may speedily complete its
labors and adjourn. Many important matters remain undis-
posed of for consideration by the Benate. It is now universally
conceded that the pending bill will pass by an overwhelming
majority. The measure will be fully discussed. There ought
not to be any unnecessary delay in reaching a final conclusion
here concerning this important subject. The demand for the
legislation seems to be quite general. It is a part of the forward
movement in American social and industrial conditions, and no
power can stay its advance.

I thank my colleagues for the very courteous interest they
have manifested in my views,

Mr. HARDWICK cbtained the floor,

Mr. THOMAS, Mr. President, will the Senator permit me?

Mr. HARDWICK. I yield to the Senator from Colorado?

Mr. THOMAS. I cesire to offer a proposed amendment, which
I ask to have read, printed, and lie over.

The VICE PRESIDENT. The amendment will be read.

The BECRETARY. ©)n page 5, line 24, after the word “ meridian,”
it is proposed to strike out the colon and insert a comma and the
following words:

Or any article or commodity th;if]mdwt of any farm which is the

materiai for the product of any cannery, workshop, factory, or
manufacturing establishment in the United States upon which children

vnder the age of 14 years have been employed or permitted to work or
children between the ages of 14 and 16 years have been employed or
permitted to work more than 11 hours a day.

Mr. HARDWICK. Mr. President, if every Senator who Is
now in the Chamber had heard all of the remarks of the junior
Senator from Arkansas [Mr. Roeixsox], or if every person who
shall read the remarks that I intend to make would alse read
those remarks, I would not at this stage of my remarks on this
bill repeat some things that the Senator had said about the
provisions of this bill as passed by the House of Representatives
and as recommended by the Senate Committee on Interstate
Commerce.

The bill (H, R. 8234) provides, in substance—

That no producer, manufacturer, or dealer shall ship or deliver for
shipment in interstate commerce the product of any mine or quarry
gituated in the United Btates which has been produced, in whole or in
part, by the labor of children under the age of 16 years, or the product
of any mill, cannery, workshop, factory, or manufacturing establish-
ment situated in the United States which has been produced, in whole
or in part, by the labor of children under the age of 14 years or by the
labor of chiidren between the a of 14 years and 16 years who work
more than 8 hours in any one - r or more than six days in any one

, OF A the hour of 7 o'clock p. m,, or re the hour of T
o'clock a. m.

I shall not read the other provisions of the House bill. The
substance of the proposition of the House is embraced in the
language I have just read to the Senate.

As a substitute for that the Senate committee proposes the
following :

That no producer, manufacturer, or dealer shall ship or deliver for
shipment in interstate or foreign commerce any article or commodity
the %roﬁnct of any mine or qum{{ situated in the United Stat in
which within 30 days or to the time of the removal of such product
therefrom children under the age of 16 years have been employed or
permitted to work, or any article or conunodity the product of any mi
cannery, workshop, tactor{. or manufacturing establishment, situal
in theq(,'nlted Stngm. in which within 80 days prior to the removal of
such product therefrom children under the age of 14 years have been
employed or permitted to work, or children between the ages of 14 yrars
a.m? Ig years have been emﬂ.oyed or permitted to work more than eight
hours in any day, or more than six in any week, or after the hour
of 7 o'¢lock p. m., or before the hour of 6 o'clock a. m.—

And so on, repeating the same terms as to the ages of the
children and as to the hours and conditions of labor that are
carried in the House bill.

Mr. President, I advert to this difference at this preliminary
stage of my remarks to show one thing, and one thing only, for
the present. Under the House bill the specific and particular
product of child labor was prohibited from interstate commerce,
whereas under the Senate amendment not only the product of
child labor—the prohibition of which Senators seek to justify
on moral grounds—is prohibited but also any product produced
by any man or corporation who does not live up to a rule of
¢ivil eonduct on this subject laid .down by the Congress of the
United States. In other words, while the subterfuge was so
plain as to be not only demonstrable but demonstrated in the
provisions of the House bill, in the Senate bill even subterfuge
is disregarded and cast aside; for the Senate amendment not
only undertakes to prohibit from entrance into the channels of
interstate commerce the products of that labor which you make
unlawful by this bill, but we also undertake to prohibit, in
equal manner and in exactly the same terms, every other product
of a man who violates the rule of civil conduct that we have
established in each State of this Republie, through the agency
of Congress, because he does not live up to that rule.

Now, let us see what that means. Probably I can make it
plainer to the Senate by giving a practical illustration. There
are many of these manufacturing establishments that have
many different departments. It might be that some of them,
we will say for the purpose of illustration, have 20 different de-
partments, and it is easily conceivable that in only one of these
departments is child labor as prohibited under the terms.of this
bill employed; and yet under the terms of the Senate commit-
tee's amendment the product of every one of the other 19 de-
partments, in which no child had ever labored, made by a labor
upon which no child of any age had ever been employed, would
be in egqual manner and by the very same identical terms of
the proposed statute equally prohibited from entering into inter-
state commerce,

As T shall point out later, Mr. President, the phraseology of
this proposition, both of the House and of the Senate, was taken
from the lottery statute; not with respect to the point 1 raise,
however, In the lottery statute it was provided simply that any
person who offered to send through the channels of interstate
commeree, or, my recollection is, through the Post Office Depart-
ment, any lottery ticket—confining it strictly and solely to lot-
tery tickets—should be guilty of a penal offense under the stat-
utes of the United States. }

To illustrate: Even under the principles of the lottery case, if
a man ran a printing shop and printed lottery tickets that were
part and parcel of a gambling transaction, under the House bill
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on this subject and under the statute that Congress passed and
which was upheld by the courts, the only thing you could pro-
hibit from entrance into the channels of interstate commerce
was the lottery ticket itself; and if he produced a dozen other
kinds of legitimate printing, such other legitimate products of
that printing shop could not be denied entrance into the chan-
nels of interstate commerce.

Therefore I say this proposition of the Senate committee not
only goes far beyond the proposition of the House of Renresenta-
tives but far beyond the proposition of the Congress and of the
Supreme Court in the Lottery case, because there, as In the
House Dbill, nothing was penalized except the immoral thing
itself. Nothing was penalized except the particular product of
a man’'s business that was under the ban of the law. Here
everything he produces is penalized, lawful and unlawful, even
according to the standards you seek to set up in this bill; and if
90 per cent of the employees of a person subject to the provi-
sions of this law were engaged in different departments of
manufacture, utterly disconnected with some department in
which a few children were employed, you would penalize him
and outlaw his whole legitimate product—Ilegitimate even accord-
ing to the standards you set up in this legislation.

I expect to advert to that matter later during the course of
this argument; but T make the prediction here and now, and I
measure my words when I make it, that when this matter gets
to the Supreme Court of the United States, where it is bound
to be settled, in that great forum you will encounter insuperable
objection of a constitutional nature in the form of this Senate
amendment itself, from the way in which you have mixed in
inextricable confusion things that are legitimate and lawful,
even under the standard that you now set up, with things that
are unlawful according to that standard.

Mr. WORKS. Mr. President——

Mr. HARDWICK. I yield to the Senator from California.

Mr. WORKS. 1 should like to ask the Senator whether the
provision which he is now discussing does not prove beyond
any doubt that the cbject of this legislation is not to prevent
interstate commerce in certain products, but to prevent the em-
ployment of children within a State?

Mr. HARDWICK. Undoubtedly. As I bave just said to the
Senate, here all pretense is cast to the four winds of heaven.
The House of Representatives did preserve a little pretense, so
small that it was almost disgraceful ; but here you cast it every
bit to the winds, and you have said : “ We are not seeking simply

to bar the products of child labor from the channels of inter-
state commerce. We are not seeking to prohibit the product of
child labor, and of child labor alone, from entering tlie chan-
nels of interstate commerce, but we are going to fine or put in
jail the man who does not live up to the rule of civil conduct
that we prescribe for 48 States of this Union by act of Con-
gress on a purely domestic and internal affair.”

Mr. President, I do not wish to be misunderstood, so far as
my attitude about this bill is concerned. I am as thoroughly,
as earnestly, as sincerely in favor of the enactment of just
and humane and reasonable laws for the protection of children
as any man on either side of this Chamber can possibly be; but
because we want a certain kind of a law, does that confer upon
the Congress of the United States ny warrant to establish
it about a purely domestic and internal affair? The same argu-
ment might be applied, the same desire for uniformity might
be urged, as to any kind of a eivil or criminal statute which
we sought to set up throughout the Union and to enforce uni-
formly and impartially in all the States of the Republic. I fa.or
the most just and the most humane legislation on this subject
that enlightened men, with the fear of God and the love of
their fellow men in their hearts, can enact. But I say to you
in all soberness and in all earnestness that the sole power to
enact those laws resides in the legislative authorities of the
several States of this Union and not in the Congress of the
United States.

I venture the assertion that the great Commonwealth in which
I reside has a child-labor law that is better, fairer, more just,
more suited to our conditions, and more thoroughly satisfactory
to our people than the standard you propose to set up in this
bill. I not only am willing to yield to interruptions on that
subject, but I invite contradiction, if any Senator on this floor
can make it.

Now, T will state what those laws are, and T will leave it to
those Senators present to say whether we have not a better
law than you propose for the whole United States in this bill.

In our State—I have the act of 1914 before me—the hours
of employment are practically the same as those provided in this
bill. I will not read it unless some controversy arises about it.
They are practically the same as they are in this bill. We
have no mines or quarries that amount to anything in our

States, so that part of the bill is a negligible, if not an entirely
unimportant, matter there. There children are not allowed to
work in factories under the age of 14, just as this bill proposes,
excepting in two instances; and what are they?—because
these two exceptions constitute the difference between the
proposed Federal law and the Georgia statute. There children
who are under 14 and between the ages of 12 nnd 14, can work,
first, if they are the sole support of a widowed mother. Is
not that better than this bill? Up to 14, under the law you
propose for the United States, a child, a good, sturdy boy,
after he gets to be 12 or 13 years old and before he arrives at
the age of 14, is not allowed to toil honestly for the mother
that bore him, although she is destitute and would otherwise
be an object of charity.

You do not provide anything in this bill for either the
child or the mother. If you are not geing to let him work, if
you are not going to let him support his mother, in the name
of God and that humanity which is so often appealed to here,
ghydnot carry it out and give his starving mother a crust of

read.

There is one other difference between the Georgia statute
and this proposed law. There a child between the age of 12
and 14 years is allowed to work if he is an orphan, if he has
no other means of support, and the sole alternative is he must
either work or be an object of public charity. In the name
of American boys everywhere. not born with silver spoons in
their mouths, in the name of the poor beys, would you rather
send them to the poorhouse to receive public alms than to let
them work and win their bread in honest toil?

I tell you now and here the statute of Georgia is better and
wiser and more just and more humane on this great subject
that you prate so much about than the law that you propose
as a panacea for all these evils.

Mr. President, there are four great groups that support this
bill and that give it that enormous political power which we
have seen manifested in the other House of Congress and
which is soon to make itself manifested on this floor, I am
sorry to say. What are these groups? First, the sentimentalists
sverywhere, people like my good friend from Iowa [Mr.
Kexyon], and I honor him for his motives. 1 honor every one
of those good men in and out of Congress. I know they mean
to do right.

Ah, Mr. President, it is not the first wrong that has been
done in this country in the name of a misinformed and misguided
humanitarian spirit. My own judgment is that many years ago
a spirit like this manifested itself on the great race question,
on the slavery question, and swept the public so far from the
moorings of reasonable, sober, and calm judgment and of just,
well-considered appropriate action that it plunged this country
into the most horrible war the world had ever seen up to that
time, and drenched our soil in blood. I refer to William' Lioyd
Garrison, Harriet Beecher Stowe. and people of that kind and
type everywhere throughout this Republic, godly men and
godly women, I admit. The time has come at last when every-
where in this Republie justice can be done to them and their
motives even though we deplore some of their rash and pre-
cipitate words and deeds. Ah, if in those days this country
could have listened to men of sober, sturdy. well-balanced
judgment like our great martyred President, Abraham Lincoln,
men of that class and type throughout the country, of all
parties and of all sections, we would have been saved a world
of trouble.

Now, I have paid my tribute to these humanitarians for their
motives. I have the highest respect for their motives, but for
their judgment I have very little.

I want to ask them to-day throughout this country, in the
United States and out of it, what they propose to do with a child
who is the sole support of his widowed mother, when they take
from him his opportunity to work; what substitute are they
going to give? Are you going to let them both—mother and
child—starve, or become objects of public charity? I want to
ask people in the United States, and out of it, what they are
going to say to the honest, self-respecting orphan boy, 12 or 13
years old, born on Georgia soil, when they say to him, * Youn
shall not work,” even if the alternative is public charity? And
what is the substitute that you offer?

Senators, I tell you, some of the greatest men this Republic
ever produced, in my State and in each one of yours, were boys
like that. Are you going to make them inmates of charituble
institutions and support them at the expense of the State?

I tell you in the name of American institutions, in the name of
individoalism in this Republie, it would be better to let them
adopt the other plan that our fathers and theirs followed ; honest,
self-respecting toil Is far more elevating than either public or
private charity.
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Mr. President, there is still another of these great groups that
make up the political strength of this movement, to which I now
wish to allude. It is union labor., It is hardly necessary for
me to say on this floor, and it is certainly entirely unnecessary
for me to say to the people of my State, that I was born with
no silver spoon in my mouth. 1 have the greatest sympathy on
earth—I yield to no Senator on this floor in that respect—for a
man who toils with his hands and earns the bread that God
ordained he should earn “in the sweat of his brow.” But I
do not hesitate to say for one, be the result what it will, I am
utterly unwilling to support union labor or its leaders whenever
they want something that I know is wrong and will work injury
upon my people and upon the Republic. I am willing to stand
by them when they are right, but that is as far as they ought te
ask anybody to go, and that is as far as any good man ought to
go with them, or with anybody else.

Because I sympathize with them so deeply, beeause I put man-
hood so far above everything else, I am always willing to give
them the benefit of every doubt, where there is a doubt, but
the fact is that union labor, North, East, South, and West, has
made this measure one of its demands, and we, in this Cham-
ber, are about to register a decree of acquiescence, just as it
was registered in the other House of Congress not so many
months ago, regardless of the Constitution, regardless of our
fundamental prineiples of Government, regardless of every-
thing else except the votes to be cast in November next.

There is another great factor in the great allied forces that
make up the support of this bill. It Is commercial rivalry be-
tween the manufacturing institutions of the different States
and different sections of this Republic. Some of them believe
that their competitors ir other States have more favorable labor
conditions and cheaper labor than they are able to get in their
own States. Hence they want this bill to make it uniform, as
my friend, the junior Senator from Arkansas [Mr. Romnsox],
asserts.

Now. gentlemen, the eomplaint in this guestion is leveled at
the southern portion eof this Repubiic. Why I do not knew,
because on this floor yesterday the Senator who championed
this bill, who presenteu it for the committee, when asked to
specify the States that were absolutely deficient in this regard,
from his own standpoint, from his own standard, according to
his own judgment, named one Southern State, North Carolina,
and two Western States, Wyoming and New Mexico,

The reason why the opposition te this legislation comes
from the Southern States of this Republic is not beeause of
the suggestion which has been made, and the innuendo in-
dulged in on this floor and elsewhere, that great and powerful
manufacturers there are opposed to it. That is not the primary
reason, in my judgment.

I know that I do not have to make any such statement, but I
am glad to have this opportunity to do so. Not one of those
men, in all my life, ever said a word to me upon this subject.
After I anneunced years ago my unalterable opposition to this
sort of legisiation on constitutional grounds and for reasons
that are fundamental, certain gentlemen who have opposed this
bill have written te me thanking me for what they called my
sound position on this question. Not one of them has sought
to influenee me or my attitude or my vote on this great question.

The suggestion that a strong, rich, grasping, powerful, insidi-
ous lobby is responsible for the opposition to this bill, or for
the opposition of individual Senators to this bill, is utterly false,
and is beneath the contempt of every honest man.

Talk about lobbyists. I will tell you right now there is a
good deal of loese talk in the country on that subject. People
have to come here to tell Congress when their interests are
affected. When they do it honorably, iIn a public way, there
is no objection to it; on the contrary, there is every reason why
they should do so, both to protect themselves from injustice
and the Congress from mistakes.

Speaking of lobbyists on this question, I believe that the in-
terests which favor the passage of this bill have maintained
for years ome of the strongest and most successful lobbies ever
maintained in Washington in support of a legislative proposi-
tion. Yet I want to say here and now that I do not believe that
the gentlemen who constitute that lobby have ever sought to
approach any Senator of the United States or any Representa-
tive in the Congress of the United States in anything but a
perfectly proper and legitimate way, to make legitimate and
proper arguments that appealed to them on this qunestion.

Another great force that supports this bill is commercial
rivalry between the different States and sections of the country.
Ah, gentlemen, it has already done more harm in this great
ecountry than any other one solitary force. It eame pretty near
tearing this Union into discordant and dissevered fragments

long before the great Civil War. The chief reason why we Ll
to form this great Constitution of ours was to defend against
its selfishness and its greed.

Then there is another great motive power that supports this
bill. What is that? It Is the intense politieal rivalry of both the
great political parties in their courtship of the Bull Moose or
Progressive forces, and an earnest, sustained, headlong purpose
to get their votes at almost any price.

This measure is no Democratic doctrine. My brethren, do
not fool yourselves about that. If you support it, if you sustain
it, if you embrace it, you will be the first Democrats of any im-
g?;mnt position in all the history of the Republic who ever

S0,

My friends on the Republican side, it was not until very re-
cently that you supported it. If you embrace it, if you commit
yourselves to it, you will be the first Republicans of respectable
position who ever did such a thing.

There is one solitary exception, and that is the distinguished
ex-Senator from Indiana, Mr. Beveridge. I sat in a seat on this
floor during most of the time of his presentation of this ques-
tion in 1907, when he announced the startling proposition,
astounding and shocking to me, that the Congress of the United
States has absolute power—I am sorry my friend from Arkansas,
a southern Democrat, seems to agree with him—that Congress
has the absolute power to exclude from the channels of inter-
state commerce in the country any article for any reason what-
ever that to it seems to be good.

Mr. ROBINSON. Will the Senator yield?

Mr. HARDWICK. Yes.

Mr. ROBINSON. I merely want to say that if the Senator
construes my remarks to indicate that I assumed that position
he has misinterpreted them——

Mr. HARDWICK. I am glad to have the Senator explain it.

Mr. ROBINSON. And I have been exceedingly unfortunate
in not clearly expressing myself, for I know that the Senator
from Georgia usually understands the positions of Senators
when he hears them discussed.

Mr., HARDWICK., AMr. President, I am delighted to hear the
Senator from Arkansas make even that mmch of a disclaimer
I am giad to know that he does not stand where Beveridge
stood in 1907, when he stood in his place on this floor and ad-
vocated this proposition in almost the words I have stated.
He said that it was within the power of the Congress of the
United States to exclude from interstate commerce any article
or commodity that it pleased for any reason that seemed to it
good and sound,

Mr. ROBINSON. If the Senator will permit me, the Sena-
tor from Arkansas made no such statement. That question, in
my opinion, is not directly involved.

Mr. HARDWICK. Not directly involved?

Mr. ROBINSON. I thought I made clear my position upon
that question. I repeated it several times, and if the Senator
will permit me I will state it again. -

Mr. HARDWICK. All right; I yield.

Mr. ROBINSON. 1 did assert the power of Congress, through
its power to regulate commerce, to legislate in the interest of
the health, safety, and morals of the people, but that a police
regulation rests in the States.

Mr. HARDWICK. Congress is the judge? I am going to
see where your doctrine leads, I do not want to do the Senator
an injustice. I do not wonder that he disclaims the impression
I have had of his speech; I am glad he has done it; but let us
see where his present position leads. Let us see who is the judge.

Mr. ROBINSON. It is a question for final determination by
the court.

Mr, HARDWICK. But for Congress primarily.

Mr. ROBINSON. Congress determines first.

Mr. HARDWICK. If the Congress of the United States de-
termined on high moral grounds in order that the people might
have sound bodies and good education, to legislate that no
article produced by Iabor employed more than eight hours per
day should be admitted to interstate commerce, would that not
be within its power if the doctrine advanced by the Senator is
sound?

Mr. ROBINSON. I express no opinion on that subject.

Mr. HARDWICK. I do not wonder that you do not.

Mr. ROBINSON. I do not think the cases are analogous at
all. I say we recognize the sentiment of the people of the
United States that the abuses which exist in child lahor by
reason of employing children an unreasonable period and at
very early ages, and in view of that fact Congress is warranted
in using its power to regulate commerce to suppress the evil.

Mr. HARDWICK. Let us see. The able Senator from Ar-
kansas knows as well as I do that many people believe it is
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absolutely against public morals, if not criminal, to make Honest
Americans, home-loving, vote-casting men, work more than eight
hours a day?

The time may come, if it has not already arrived, when the
Senator from Arkansas, following his propesition of going ac-
cording to the public sentiment on a guestion of constitutional
power, as he has done in this case, will be bound by the force of
irresistible and unanswerable logic to say to these people,
“ Well, you contend that it is immoral, that it is destructive to
health, that it stunts the growth of manhood to require human
beings. to. work over eight hours a day; and therefore the Con-
gress, in the exercise of the power on which child labor rests,
will not allow anything that is made by labor employed more
than eight hours a day to go through the channels of interstate
commerce.” When the Senator does that I should like to see
him get his cotton shipped out of Arkansas.

Mr. WORKS. Mr. President——

The VICE PRESIDENT. Does the Senator from Georgia
yield to the Senator from: California?

Mr. HARDWICK. I yield to the Senator from California.

Mr. WORKS. I am anxious to fix in my own mind not only
the effect of legislation: of this kind, but the intent of it. As
I understand the amendment which the Senate committee pro-
poses to the bill, it is not confined to articles that are manu-
factured partly through child labor? ]

Mr. HARDWICK. No, sir; it goes muech further than that.

Mr. WORKS. Let me illustrate.

Mr. HARDWICK. Very well.

Mr. WORKS. 1If in one of the mines a boy of 13 years of
age should be employed to carry water to men who are working
in the mine, that would bring all of the products of that mine
within the prehibition of this act?

Mr. HARDWICK. Undoubtedly.

Mr: WORKS. Now, the question in my mind is, if the bill
goes to that extent, how it can justly be claimed by Congress
that it is legislation: to proteet laterstate commerce:

Mr. HARDWICK. There is no such pretense as that seri-
ously made here.

Mr. WORKS. Or whether it can be construed as having that
effect?

Mr:. HARDWICK. There is no such claim as that made. I
want to read you what the Senator from Arkansas [Mr. Ros-
mxsoN] said yesterday was the purpose of this bill, and the
Senator from Iowa [Mr. KEnvon | said it in express words, and
without any qualification of any sort, when he made his speech
on February 22, and Members of the other House did not cloak
it when: they made their speeches in that body on this measure.
Yesterday in the part of the speech of the junior Senator from
Arkansas, which my friend from California evidently missed,
the junior Senater from Arkansas thus described the purpose
of this legislation :

The necessity for any such rule of evidence does not exist if the
Senate provision—

He means the Senate committee amendment—
:3 agreed to. Moreover, the Senate plan seems simpler than the House
an—

It is a good deal simpler; it is beautiful in its stern sim-
plicity—
and the more effective to accom the end sought—ithe suppression
of child labor through the exercise of the power of Congress to regu-
Jate commerce.

Mr. BORAH. Mr. President——

The VICE PRESIDENT. Does the Senator from Georgia
yield to the Senator from Idaho?

Mr. HARDWICK. 1 yield to the Senator from Idaho.

Mr. BORAH. I do not suppose anyone who is undertaking
to sustain the bill is undertaking to sustain it upon any otfher
theory than the faet that the Congress of the United States
has the power of police regulation under the commerce clause of
the Constitution.

Mr. HARDWICK. Does the Senator from Idaho contend
that?

Mr. BORAH. Yes; I entertain that view:

Mr. HARDWICK. Well, let me tell the Senator what the
answer is, according to my opinion as a lawyer and as aMem-
ber of this body, to his contention on that point. The Supreme
Court of the United States, under a doetrine built up by some of
the latter-day deecisions; to which reference has been made on
this. floor, and to which I intend to refer more at length before
I conclude this argument, has, in my judgment, laid down the
doetrine that there is;, in spite of all that the court had held
through all the decades that have gone about the United States
and its Congress having neo police power, certain police power
in respect to the agencies of interstate commerce to preserve

and protect them from destroying influences and te make them
serve the ends for which they are intended, namely, the serviee
of commerce throughout the country, the carriage of commerce
throughout the country.

Mr. BORAH. Mr. President, that seemed to have been the
original doctrine when the courts first apparently approached
the subject as to what extent the police power could be exer-
cised under the commerce clause of the Constitution; but cer-
tainly no one will contend that either the lottery cases or the
white slave case could have been sustained upon any theory that
it was serving commerce in the economic sense of the term.

Mr. HARDWICK. No; they were sustained on another
theory, and later I want te go into the lottery cases more fully,
if the Senator will pardon me. I realize the force of the sugges-
tion that he has made. It assaults the very citadel of my posi-
tion in this matter. ’

Mr. BORAH. Just & word. I was going to say, in response
to the suggestion made by the Senator from Georgia in the way
off a criticism of the position of the Senator from Arkansas
relative to the eight-hour law, that the Senator from Georgia
would not contend that the State in the exercise of ifs police
power could not provide against any other day's labor than that
of the eight-hour day, does he?

Mr. HARDWICK. I think not. That is because all the
powers not delegated to Congress are reserved to the States,
and they have the general power of legislation, except where it
is prohibited by constitutional restrictions.

Mr. BORAH. If the State, in the exercise of its police
power, may provide for an eight-hour day, and the, entire sub-
jeet matter of interstate commerce has been transferred to the
National Government, and it can exercise all the police power
that can be exercised in regard to the subject matter, may it
not do the same thing with reference to intrastate matters?

Mr. HARDWICE. No; it may not; and it may not for the
reason that the power of Congress under the commerce clause
does not stand by itself and alene; but it stands with several
other constitutional powers, and must be construed in pari
materia with all of them.

Mr. BORAH. Mr. President——

Mr. HARDWICK. Let me state to the Senator that I am
going into that fully, but I have not yet gotten to that branch of
my discussion; and if the Senator will just repeat his question
later, I will yield to him, and I shall be glad to diseuss that
matter with him in detail.

Mr. BORAH. I am very sorry te break in on the Senator's
very able argument.

Mr. WORKS, Mr. President, I am probably antieipating
what the Senator from Georgia will eventually cover. but I
have an cpen and inquiring mind on this subject, and 1 am
wondering, under the statement made by the Senator from
Idahe [Mr. Boran], if this legislation is to be justified on the
ground that it is within the police powers of the Government,
whether the Government of the United States has the right to
execute and enforce its police powers wholly within a State

| without affecting labor within a State, in whiech other States,

except in a general way—a humanitarian way—have no interest
whatever.

Mr. HARDWICK. The Senator from California has given
the very gist of the answer that I am about to make, exeept
that I expect to elaborate it and to make one or two other sug-
gestions along that line and similar lines when I come to that
part of my argnment; but the Senator is right. I will antici-
pate so far as to say that if the police power with respect to
transportation, while the articles are in transit, or if the
police power were exercised so as to protect the State from the
injurious effects of the consumption of an unsound or unlawful
kind of article which the States themselves had no power to
protect themselves against, then the result would be very dif-
ferent ; but there iz no such contention as that in this instance—
the pending bill goes far beyond that.

I said just now that we were coquetting—all of us—with the
Bull Moose vote on this question, and that is the plain, literal,
unvarnished truth. There is not a Senator within the sound
of my voice who does not know it or who will dare deny it.
We are playing fast and loose with the Constitution of the
United States, with our oaths to support it, with the American
system of government, with the reserved powers of the States,
with the rights of the people, in a mad effort to get a political
advantage,

This bill is not Democratic doctrine. Shades of Jefferson,
of Madison, of Jackson, and of Cleveland, no! It is not Repub-
lican doctrine. Why, the Iast Republican President of the
United States denounced it in as strong words as Jefferson em-
ployed about this sort of business. The doctrine came from a
seat in the middle aisle on the Republican side of this Chamber,
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from the then junlor Senator from the great State of Indiana,
Mr. Beveridge.

Mr. BRANDEGEE. Does the Senator want to read what
President Taft said about it?

Mr, HARDWICK. Yes; I will be glad to do so if the Sen-
ator will give it to me,

Mr. BORAH. Mr. President, before the Senator reads what
ex-President Taft said, it must be borne in mind that at the
time the then Senator from Indiana announced that docirine
he was one of the leaders of the Republican Party.

Mr. HARDWICK. Yes; and let me tell you something. I
enll to the witness chair the distinguished Senator from New
Hampshire [Mr, GarriNger], the ranking Senator on the other
side, and your floor leader, who said the other day publicly that
when the Senator from Indiana proclaimed this doctrine from
his seat on this floor every lawyer in this body on both sides
of the Chamber who had any position whatever at the bar
agreed that it was unconstitutional. At this point, because I
have been talking a little about what other people have said,
I will ask that the Secretary be allowed to read what former
President Taft said about this proposed legislation.

The VICE PRESIDENT. Is there objection? The Chair
hears none, and the Secretary will read as requested.

The Secretary read as follows:

Bills have been nrg?d upen Congress to forbld interstate commerce
in goods made by child labor. Such rogosm.l legislation has failed
chiefly because it was thought beyond the Federal power. The distinc-
tion between the power exercised in enacting the pure-foed bill and
that which would have been necessary in the case of the child-labor
bill Is that Congress in the former is only preventing interstate com-
merce from belng a vehicle for conveyance of something which would
be injurious to people at its destination, and it might properly decline
to permit the use of interstate commerce for that detrimental result.
In the latter case Congress would be using its regulative power of inter-
state commerce not to effect any result of interstate commerce. Arti-
cles made by child labor are presumably as good and useful as articles
made by adults, The pro; law is to be enforced to discourage the
making of artlcles by child labor In the State from which the articles
are shipped, In other wirds, it seeks indirectly and by duress to com-
pel the aln kind of legislation that is completely

tate to pass a cert:
within their dlsc}i}:‘;lon to enact or nof. hild labor in the State of

the shipment has no legitimate or germane relation to the interstate
commerce of which the gsmds thus made are to form a ¥nrt, to its char-
acter, or to its effect. Such an attempt of Congress to use its power
QU TERIALIE ouCh comltll]mit;e :od%t;gp;g%s thteiull}ls%? tt]:.cl?tu%é!ntt;?: ri‘glﬂ]se
?ﬁ‘%%logoiﬂg??:es‘;?:nt Taft's book enmed “Popular Government,”
pp. 142, 143.)

Mr. HARDWICK. Mr. President, the last presidential elec-
tion in which we participated, and which we won, was in 1912,
We are now about to go into another one, which I hope we
may also win, but that is propheecy, and not history.

Mr. BORAH. And very dangerous prophecy.

Mr. HARDWICK. I do not know about that. It looks to
me as if we have been gaining on you recently, as nearly as
I can guess about it. When we went into that great fight,
here was the banner that we ralsed aloft to the American peo-
ple on this subject; there was not a word about child labor;
but we said this:

Delleving that the most efficient results under our system of govern-
ment are to be attained by the full exercizse by the States of their re-
served soverelgn powers—

Why that sounds now almost like a “ rebel " contention, does
it not?—
we denounce as usurpation the efforts of our opponents to deprive the
States of any of the rights reserved to them and to enlarge and magnlfy
by indirection the powers of the Federal Government.

1 call the attention of my friend from Arkansas to that.

Mr, JONES. There is not anything in the platform of 1016
on that great question?

Mr. HARDWICK. No.

Mr. THOMAS. My, President, if the Senator will permit me.

Mr. HARDWICK. No; I will not permit the Seaator at this
time, because I am going to put in what the Senator has in
mind in my own time and in my own way.

Mr, THOMAS. I was simply going to call attention to both
platforms.

Mr. HARDWICK. Yes; in our last platform we have aban-
doned fundamental doctrine, as the Senator from Colorado
knows, and we have done so to please union labor and to coquette
with the Bull Moose. They were so anxious to pass this bill
that I regret to say the chairman of my own party issued a
statement not long ago giving the position of the Democratic
Party on child-labor legislation as one of the reasons, among
seven or elght others, why the Bull Moose Party in a body
ought to vote for the Democratic candidates. I do not want any
such votes on any such reasons, so far as I am concerned.

Mr. WORKS. Mr. President

Mr. HARDWICK. Will the Senator pardon me a moment?

Mr. WORKS. I merely desire to interrupt the Senator upon
this very matter. I have been attempting to defend the South-

ern States against the encroachments of the National Govern-
ment pretty nearly ever since I have bheen here.

Mr., HARDWICK. I think the Senator has been always
sound in his views on this question, so far as I have known,

Mr. WORKS. They have been absolutely giving away, selling
their rights, for money to come out of the National Treasury.

Mr. HARDWICK. Yes, sir; they have sometimes, T am
ashamed to say, sold their birthright for a mess of pottage; and
most often they did not get the pottage, and threw away the
birthright besides. You can not shake your “gory locks at
me,” for I have not done it. I am not assuming any special
virtue over and above my colleagues; but somehow or other I
am so built that on fundamentals at least I can not yield ; some-
how or other I ean not help but believe that a political party
that is great enough to endure and that deserves to live has
to have some fundamental principles in which it believes and to
which it is loyal. I was born politically fighting Populisin,
which was about the same thing as Bull Moosism, subtreasury-
ism, and all sorts of soclalism and paternalism; and I can not
get it out of my system. I do not reckon that I ever will until I
die. Perhaps when we get to heaven there will be one great, big,
beneficent socialism that will work all right. I do not know how
it will be elsewhere.

Mr. THOMAS. I am afraid the Senator will never get there.
[Laughter.]

Mr, HARDWICK. I have as good a chance as has the Senator
from Colorado, I expect.

Mr. THOMAS. A better chance,

Mr. HARDWICK. It is a delicate question to raise in this
body, however, and I hope no Senator will pursue it.

Now, let us see. As I have shown, this legislation is not
Democratic doctrine. Have you on the Republican side any-
thing at all about it in your platform? In a rather hasty search
through your platform I can not find a word about child labor.
Did you beg for it and plead for it and promise it in 1912? Did
you talk about the poor children who were so abused in 19127
My belief is, without a careful and accurate investigation, that
you were so busy fighting each other and were so mad with the
other wing of your party that you would not indorse anything in
any form in which they believed.

Mr. BORAH. Mr. President, one wing of the Republican
Party was for it in 1912,

Mr. HARDWICK. One wing! I thought they were a distinct
and separate party; that is, up until recently, and I am not sure
but that they are yet.

Mr. THOMAS. They are a broken wing now.

Mr. HARDWICK. As my friend from Colorado aptly sug-
gests, they seem to be a broken wing now. There was a plat-
form, however, that did speak for it, and spoke for it in tones
of thunder. I have not got it right at hand, because I have
lost the reference, but it is in here. I refer to the Progressive
platform; and they demanded this legislation in plain, unmis-
takable terms.

In 1916 the deluge was over. In 1916 Roosevelt, the uncon-
querable, the unyielding, was as gentle in his dealings with the
Republican Party as a bashful maiden when she faces her first
lover, and the mutual concessions were in order, and one of
them was a yielding of the Republican position with respect to
child labor.

Now, I do not blame you, from the standpoint of practical
polities, from trying to get back these fellows, if you ean with-
out sacrificing your principles; and I do not blame my party for
getting as many of them, or of every other kind of American
votes, as we can get, provided we do not give up the citadel of
Democratic principles in an effort to get them. I am not willing
to do that. I wil" do anything else on earth that is honorable
and fair to induce those men or any other American voters to
support the Democratic Party; but I can not, In order to get
their support, surrender the doctrines of this great party as
they have been preached by every leader it has ever had from
Thomas Jefferson to Woodrow Wilson.

Here is what the Progressives said in 1916;

A nation to survive must stand for the principles of soclal and indus-
trial justice.

This is from their Chicago platform of this year. Well, does
that mean a Soclal Labor Party? Is that what it means? It
is not the American system. It is not representative govern-
ment. It is not our dual form of government—social and indus-
trinl justice in a broad, general way. There is no surer, no
safer, no sounder way, no more certain plan of securing per-
manent soeial and industrial justice, than allowing the great
functions of this dual government to operate unimpeded and
unimpaired, by sapping some of them of their vitality, because
the people ot each locality know what is best to promote social
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and industrial justice among themselves. Local self-govern-
ment and home rule will take care of that.

The Progressive platform of 1916 continues:

We have no right to expect continued loyalty from an np})rmed class,

We must remove the artificlal causes of the high cost of living; pre-
vent the exploitation of men, women, and children in industry by ex-
tension of tﬂe workmen's compen=ation law to the full limit permitted
under the Constitution, and by a thoroughgoing child-labor law.

Now, there you are. While they were doing that our Repub-
lican friends were saying *“ Me, too,” over in another part of
Chicago; and, bless goodness, when we got down to St. Louis
the purty that 1 love made the unfortunate mistake of doing
the same thing. Now. that is what the Senator from Colorado
wants to say, I reckon. Yes; we did it. I am not proud of it;
I am ashamed of it. I am not going to mince words about this
thing. But we did it; and I say very frankly that I am so
loyal a party man that if T did not believe that the thing was
absolutely unconstitutional 1 might commit the egregious mis-
take of voting for it myself. But, of course, I swore down
there at the Vice President’s desk to support the Constitution
of the United States and not a party platform; and I am bound
to support the Constitution of the United States as I believe
it is—yea. Senators, as I know it is—or be forsworn.

I thoroughly believe in this dual system of Government of
ours. It has stood the test of time. It secures to us the great
priuciple, ever dear to the Anglo-Saxon heart, of personal lib-
erty., home rule, local self-government, as well as strong, cen-
tralized power for foreign relations and for things that are
really Federal or national.

I wanted to read you Mr. Madison's estimate of this Con-
stitution. Why, in these days it is not considered popular some-
times even to express a doubt about what the Constitution means
or to be opposed to anything because the Constitution may be
against it. It is considered a mere subterfuge among some
thoughtless and ill-advised people for opposition to this bill or
that bill or the other. I tell you Senators, no more dangerous
sentiment can be encouraged or permitted to exist generally
among the people of this Republic than a belief that their
organic law amounts to nothing when it stands in the way of
their whims and their temporary desires.

In a letter to R. H. Lee, of Virginia, then President of the
Continental Congress, dated in New York, 1784, on the general
subject of the labors of the convention that framed the Fed-
eral Constitution, Mr. Madison concluded his observations in
this way :

But whatever may be the judgment pronounced on the competency
of the architects of the Constitution or whatever may be the destiny
of the edifice prepared by them, I feel it a duty to express my pro-
found and solemn conviction, derived from my intimate opportunity
of observing and E‘::reeuting the views of the convention, collectively
and individually, t there never was an assemblage of men charged
with a great and arduous trust who were more pure in their motives
or more exclusively or anxiously deveted to the object committed to
them than were the members of the Federal convention of 1787, to the
object of devising and proposing a constitutional system which should
best supply the defects of that which it was to replace and best secure
the permanent liberty and happiness of their country.

It was a just appraisal of the work of the great men who
wrote that great instrument which stands as the model for all free
representative Governments on the face of this earth to-day;
and yet we sneer at it, and if a man says he can not support
this bill or that bill or the other bill because the Constitution
will not allow it he is considered old-fashioned, an old fogy, and
out of date. Ah, Senators, I beg you, I pray you, to halt! If
this continues and increases, the Republic ean not live,

Mr. President, in 1798 the famous Kentucky resolutions,
drawn by Thomas JefTerson's own hand—the original of those
resolutions found in his own handwriting, establishes the author-
ship which is unchallenged and undenied—read as follows., I
will read just the first of the resolutions:

Resolved, That the several States composing the United States of
America are not united on the principle of unlimited submission to their
General Government—

Subsequeritly. that has been changed by the stern edict of
wiar—

but that by a compact under the style and title of a Constitution for the
United States, and of amendments thereto, they constituted a General
Government for special purposes, delegated to that Government certain
definite powers, reserving, each State to itself, the residuary mass of
right to their own self-government; and that whensoever the General
Government assumes undelegated powers, its acts are unauthoritative,
void, and of nc force; that to this compact each State acceded as a
State, and is nan integral party, its co-States forming, as to itsel, the
other party ; that the Government created by this compact was not made
the exclusive or final judge of the extent of the powers delegated to
itself ; sinece that would have made its diseretion, and not the Consti-
tution, the measure of Its powers.

I am afraid that that is what has happened, and that is the rea-
son why I read this resolution—to eall attention to that particu-
lar expression, that if this Govermment, as Mr. Jefferson said in

the Kentucky resolutions, were constituted the final judge of
what its powers should be, the danger was that the Federal
Government would make its own desires the measure of its pow-
zrs, and not the written Constitution of our fathers.

Mr. BORAH. Mr. President, the Senator will not contend that
the National Government is not the judge of its own powers
under the Constitution, will he?

Mr. HARDWICK. I do not. T said just mow that that had
been forever settled. But I think—to use the language of a
great Senator from my own State, to whom I am going to refer
in just a moment more at length on this question—* cowardice
can take no meaner form than when power oppresses weak-
ness " ; and that for this Government, because it has the power,
because it can do it, and there is no way for people to help it, to
usurp powers and rights that do not belong to it,.that were
never delegated to it, that can not be fairly implied from any of
the delegated powers, is as mean and cowardly a thing as any
Government on the face of this earth could do, and as dangerous
a thing, as utterly destructive of the Government itself, as could
possibly be done.

Now, let us see. In a letter to Gideon Granger, dated Monti-
cello, August 18, 1800, Mr. Jefferson said this:

Dear Sin: I recelved with great pleasure your favor of June the 4th,
and am much comforted by the appearance of a change of opinion
in your State; for though we may obtain, and I believe shall obtain,
a majority In the Legislature of the United States, attached to the
freseivation ol the Federal Constitution according to its obvious prin-
ciples, and those on which it was known to be recelved ; attached equally
t5 the preservation to the States of those rights unquestionnblg remalin-
intrﬁwi them ; frien.ls to the freedom -f re.igion, freedom of the press,

1 by jury, and to economical government; opposed to standing
armles, paper systems, war, and all connection, other than commerce,
with any foreign mation; in short, a majority firm in all those prin-
ciples which we have esponsed and the Federahsts have opposed uni-
formly ; still, should the whole body of New England continue In oppo-
gition to these principles of govrrnment, either knowin%ly or thronf]‘:
delusion, our Government be a very uneasy ome. It can mever
harmonious and solid while so res ble a portion of its citizens
:}::llpport principles which go directly to a change of the Federal Con-

tution, to sink the State governments, consolidate them into one, and
to monarchize that., Our country is too large to have all its affairs
directed by a single government.

That is what I am pointing out now. I want to interpolate,
if Senators will note, that staying here month in and month
out, almost year in and year out, we are hardly able to get
through the Federal business with some reasonable confinement
to Federal limitations of the business we assume to transact.
But if, in addition to that, as is proposed by the principle in
this bill—because it is the entering wedge for it all—we are to
enter into the control and determination of lecal legislation in
each one of the 48 States of the American Republic, I tell you
we will have not time to do it, and we will have no information
upen which to aect intelligently. We will not be able, either in
point of time or in point of accurate and reliable information,
to perform the function that we will thus usurp.

Mr. WORKS. Mr. President, the Senator is complaining
about usurpation on the part of the National Government. I
wonder how fully he realizes the fact that the most of this is
being done by representatives of the States themselves by way
of legislation?

Mr. HARDWICK. Well, does the Senator know why? I will
give the Senator my idea. In the first place, they tempt theinselves
and their constituencies with appropriations, as was suggested
just now. In the second place, if they want to accomplish some
temporary reform that seems to be so important, just like this,
S0 necessary, so just, so humane, for the moment they sacrifice
all considerations of governmental prineciple, and proceed to do
it without delay and without regard to anything else except the
object immediately in hand. I am afraid that that is the truth.
I have been here in both Houses of Congress some 15 or 16
years, and that is my observation. I have a great respect and
a great affection for Members of both bodies, and yet I think
that that is the trouble. I do not know what the Senator's opin-
ion is, but I think his long experience might probably lead him to
concur with me.

Mr. Jefferson, in his letter to Lee, continues:

Public servants, at such a distance and from under the eye of their
constituents, must, from the circumstance of distance, be unable to ad-
minister and overlook all the details necessary for the good government
of the citizens, und the same circumstance, by rendering detection im-
possible to their coastituents, will invite the public agents to corruption,
?lunder. and waste. And I do verily believe that If the principle were
o prevail of a common law being in force in the United States (which
principle possessed the Geperal Government at once of all the powers
of the State governments and reduces us to a single consolidated Gow-
ernment) it would become the most corrupt government on the earth.

Mr. DILLINGHAM. Will the Senator give us the date of
that letter?
~ Mr. HARDWICK. August 13, 1800.

Mr. DILLINGHAM. How many States were there in the
Union at that time? B
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Mr. HARDWICK. T suppose there were something like 15
or 16. I do not remember exactly how many had been ad-
mitted by that time,

Again, I read from Mr. Jefferson's correspondence, in lis let-
ter to Mr. M. Destutt Tracy, dated Monticello, January 20, 1811,
more than 11 years after the other one was written, when his
mind was more mature and his experience larger. Here is what
he said. There were 17 States then:

But the trune barriers of our liberty in this country are our State
governments ; and the wisest conservative power ever contrived by
man, is that of which our Revolution and present Government found
us possessed. Seventeen distinet States, amalgamated into one as
to their foreign concerns, but single and independent as to their
internal administration, regulnrlg organized with legislature and
governor resting on the cholce of the people, and enlightened by a
free press, can never be so fascinated hg: the arts of one man as
to submlt, voluntarily to his usurpation. or can they be constrained
to it by any force he can possess, While that may paralyze the single
State in which it happens to be encamped, 16 others, spread over a
country of 2,000 miles dinmeter, rise up on every side, ready organ-
ized for deliberation bf a constitutional legislature, and for action
by thelr governor, constitutionally the commander of the militia of the
State; that is to say, of every man in it able to bear arms: and that
militia, too, regularfdv formed into regiments and battallons, into
Infantry, Cavairy, and Artillery, trained under officers general and sub-
ordinate, legally ag inted, always In readiness, and to whom they
are already In habits of obedlence. The republican Government of
France was lost without a struggle because the party of “ un et Indi-
visible " had prevalled; no provincial organizations existed to which
the people might rally under anthorlty of the laws, the seats of the
directory were virtually vacant, and a small force sufficed to turn the
legislature out of their chamber and to salute its leader chief of the
nation. But with us, 10 out of 17 States rising in mass, under regular
organization and legal commanders, united in object and action by
their Congress, or, if that be in duress, by a si)eclal convention present
such obstacles to an usurper as forever to stifle ambition in the first
conception of that object.

Dangers of another kind might more reasonably be apprehended from
this perfect and distinct organization, clvil and military, of the States,
to wit, that certain States from local and occaslonal discontents might
attempt to secede from the Union. This is certalnly possible, and
would be befriended by this regrlar organization. But it is not prob-
able that loca' discontents can spread to such an extent as to be able
fo face the soand parts of so extensive a Union; and if they should
reach the majority they would then become the Regular Government,
acquire the ascendency in Congress, and be able to redress thelr own
grievances by laws ceably and constitutionally passed. d even
the States In which local discontents might engender a commencement
of fermentation would be paralyzed and self-checked by that very divi-
sion into parties into which we have fallen, into which all States must
fall wherein men are at liberty to think, speak, and act freely, accord-
ing to the diversities of their individual conformations, and which are,
perhaps, essentinl to preserve the purity of the government, by the
censorship which these partles habitually exercise over each other.

You 1 read, 1 am sure, with indulgence, the explanatlions of the
grounds on which I have ventured to form an opinion differing from
yours. They prove my respect for your judgment, and difidence in
my own, whlrg have forbidden me to retain, without examination, an
opinlon questioned by you. Permit me now to render my portion of the

eneral debt of gratitude by acknowledgments in advance for the singu-
ar benefaction which is the subject of this letter, to tender my wishes
for the continunnce cf a llife so usefully employed, and to add the as-
surances of my perfect esteem and respect.

Mr, President and Senators, the most brilliant figure that ever
represented on this floor and in this Chamber the great Common-
wealth from which I come was Benjamin Harvey Hill—the dash-
ing Rupert of short-arm debate, the invineible Achilles of pre-
pared and sustained controversial discussion. A son of Georgia
and of the South, who loved them both with an almost idolatrous
devotion; he was also a great, broad-minded, broad-gauged
American patriot, whose mighty vision swept to the farthest
corners of this country, and whose mighty love embraced all her
people. Just at this juneture my mind turns naturally to him,
for of all the American statesmen of his time he had the truest
concept of our great dual system of government, of Federal
power, and of the rights and powers of the States; and he ex-
pressed his views on that subject with a clarity that never has
been equaled, and with an eloguence that rarely has been ex-
celled.

In o speech made by this great American, in the days when
reconstruction was hardly over, to the people of my State, my
recollection is in 1876, Mr. Hill said what I shall read:

There are two great essential features of this great system, without
either of which the whole system would fall, and I shall briefly eall
your attention to these two essentinl features. Every man in America
ought to understand them and be able to give a reason why the
American Union is a great system of government and why this system,
represented by that Hag floating above us, ought to be dear to every
American citizen. The first essential feature of this American sys-
tem is this: That there shall be a gencral government for general
affairs and a local government for local affairs. That is the first
underlylnf fundamental and indispensable prineiple of the American
system of government, It was a happy thought., There are certain
affairs which are general to all the people of this country equally.
If you did not have one general government clothed with jurisdiction
to manage those general affairs, each State would have to manage
them for herself. That woulid multiply the expense and dangers of
our toreig‘n affairs thirty-cight times ; that would multiply our standing
armies thirty-elght times; that would multiply all the machinery of
general government thirty-eight times—

Since there were 38 States when he spoke—

that would 1line the borders of 38 States with enstomhonse and
forelgn regulations and military fortifieations. To avold such burdens,
our fathers provided ome General Government to take charge of all

the affairs that were general and common to all the States alike,
leaving each State to manage its own local affairs in its own way.

Why? Because each State would be the best judge of what local
laws suited its own people—

Ah, gentlemen, how different is this situation.

Why? Decause cach State would be the best ju(‘t;:e of what local
laws sulted its own people, better than any foreign States, and better
than any government representing a great number of States. So that,
I repeat, the first great leading li:dea and fundamental feature in this
American system of government is a %oneral government for general
affairs and local or State governments for local or State afairs,

Listen to another striking phrase from this great man. Ile-
member he was speaking in 1876:

Who, then, I repeat, is a disunionist? The man who strikes at the
Federal Government is a disunionist, because he strikes at an essen-
tial feature of the system which makes the American Union. But tho
man who strikes at the State government is also a disunionist, because
he strikes at an equally essentinl feature of the same system. Heo
alone I8 a perfect Unlon man who is faithful to the whole system—
to both the General Government and the State Government, each in
its sphere. Blot out the stars from that flag and you have no
Amerlean flag; blot out the States from this Unlon and you have no
American Union. Cripple the States and you cripple the Union. In-
vade the States and you invade the Union. Make war on the States
and you are a traltor making war on the Union.

Senators, I think that is probably the most eloquent lan-
guage in all American political literature. I invite the atten-
tion of the Senate to this speech. It is most interesting. He
concludes his speech in this way:

My countrymen, have you studied this wonderful American system
of free government? Have you compared it with former systems and
noted how our forefathers sought to avoid their defects? Let me com-
mend this study to every Amerlean citizen to-day. To him who loves
liberty it is more enchanting than romance, more bewitching than love,
and more elevating than any other science. Our fathers adopted this
plan, with improvements in the details, which ean not be found in any
other system. With what a noble impulse of patriotism they came
together from different States and joined their counsels to perfect this
system, thenceforward to be known as the “American system of free
constitutional government!" .The snows that fall on Mount Washing-
ton are not purer than the motives which begot it, The fresh dew-
laden zephyrs from the orange groves of the Bouth are not sweeter than
the hopes its advent inspired. The flight of our own symbolic eagle,
though he blow his breath on the sun, can not be higher than its ex-
pected destiny. Have the motives which so insplred our fathers become
all corrupt in thelr children? Are the hugles that sustained them all
;ulsoned?to us? Is that high expected destiny all eclipsed, and before

8 noon

Senators, no greater American, no more brilliant orator and
no truer patriot ever lived in the great State of Georgia or in this
country. I would that his almest inspired words could guide us
in this matter. I can see him sitting in the seat I now occupy
by a favor of my people far beyond my poor deserts, and I know
that the vote I am going to cast will be the vote that Benjamin
Harvey Hill would have cast on this great question.

1t would not do to quote entirely from southern patriots, from
southern statesmen, from great Democrats. I do not know the
politics of the man I am going to quote next from, but I do
know that he is regarded throughout this Republic as probably
the greatest constitutional lawyer and the greatest authority on
constitutional law who has ever lived in this country. I think
he was a Michigan man.

Mr. TOWNSEND. Judge Cooley, of Michigan?

AMr. HARDWICK. Before I leave Senator Hill I want to say
one thing to the Seunate, and really that was one of the chief
reasons, although I am devotedly attached to his memory, that
I made such extended reference to his writing and speeches on
this great subject.

Senator Hill was elected to this body in 1877 and died on
August 16, I think, 1882, just before the expiration of his first
term, while he was the idol of his State and the cynosure of
every eye in the Nation. Former Senator Bailey told me within
a week—and I have his permission to make reference to it in
this public way or, of course, I would not do it-——while Senator
Hill was in the very heyday of his brilliant career and he,
Balley, was a young man he came to Washington just before
Hill’s death. It was almost Mr. Bailey's first appearance here
I do not think he was in publie life at that time, but he had
had many interesting conversations with Senator Hill. It
seems that Senator Hill was a distant relation of his. Finally
on one occasion he said to Senator Hill, * Senator, I want to
ask you a question, if I may do so without being presumptuous.”
Senator Hill said to him in that kindly way he had, especially
with young men, " There will be no presumption about it, my
boy. Ask your question.” He =aid, * Senator Hill, I recall that
prior to the Civil War you began your political career in Geor-
gin as a Whiz. You were elected to the Legislature of Georgia
as a Whig, and after that party went to pieces in the wreck of
the Kansas-Nebraska decision and the slavery trouble you
practically organized in your State the Know Nothing Party
and became its candidate for governor of Georgia, and in a
momentons and hotly contested and close election you were
beaten by n very small majority in n great Democratic State.”
He said, * Since the war you have been a thorough Democrat in
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every respect, devoted to its principles and true to its teachings.
I want to know why it is that prior to the Civil War yon
were everything else but a Democrat, and since the Civil War
you seem to be so splendidly versed in Demoeratie prineiples
and so ardent and loyal in that faith.,” Hill replied—and it is
the key, Senators, to his whole political eareer—*" My son,
prior to the Civil War I realized that if the Union was ever
endanzered at all it would be from ifs centrifugal forces, that
the States were too powerful, and that their powers were
augmented too often at the expense of the General Government,
and if disunion and disaster ever overtook us it would come
from those centrifugal forces. Sinee the Civil War,” he =said,
“the exact reverse has been true, The danger to the American
system: of government, the danger to our institutions, comes
now :und will come for a long period of years from the centrip-
etal forces in this Republic. They are becoming too powerful;
they are encroaching on those rights and powers of the State;
they are constantly encroaching upon the functions of the
States; they are constantly usurping the different functions of
local governwment.”

Senntors, it was a wonderful answer and it gave the keynote
to the political eareer of a great American statesman.

My, TOWNSEND. The Senator a moment ago referred to
Judge Cooley. May I say just a word on that subject?

Mr. HARDWICK. Yes; I yield to the Senator with pleasure.

Mr. TOWNSEND. Mr. Cooley was at one time chief jus-
tice of the State of Michigan. There were the big three, as
they were known, Cooley, Christiancy, and Campbell; and I
think their decisions were more generally quoted and have been
throughout the United States as authority than any other court
in any other State in the Union. He was also on the Interstate
Commerce Commission, He was one of the first commissioners
appointed to that body. .

Mr. HARDWICK. To the very just and deserved tribute o
the Senator from Michigan I want to add, and I think every
lawyer in this body will agree with me, that his work on con-
stitutional law remains to this day the standard work on that
subject in this country, in my judgment. I read from Conley
on Constitutionnl Law, pages 29 and 30, third edition. Judge
Cooley says:

The government created by the Constitution is one of limited and
enumerated powers, and the Constitution is the measure and the test
of the powers conferred. Whatever Is not conferred 1s withheld and
belonFs to the several States or to the people thereof. As a constitu-
tional principle this must result from a conslderation of the clreum-
stances under which the Constitution was formed. The States were
in existence before and possessed and exercigsed nearly all the powers
of eovereignty. The Unlon was in existence, but the Congress which
represented it possessed a few powers only, conceded to it bv the
Btates, and these circumseribed and hamgercd in a mavner to render
them of little vaiune. The States were thus repositories of sovereign
powers, and wielded them as being theirs of inherent right; the Union

ssessed but few powers, enumerated, limited, and hampered, and these

lum{cd to it by compact and conc In a confederation thus
organ

zed, If a power could be in dispute between the States and the
confederacy, the presumption must favor the States. But it was not
within the intent of those who formed the Constitution to revolu-
tionize the States, to overturn the presumptions that supported their
authority, or to create a new government with uncertain and undefined
owers. The purposc, on the contrary, was to perpetuate the States
!)n their integrity and to strengthen the Union in order that they
might be perpetuated. To this end the grant of powers to the cou-
federacy npeeded to be enlarged and extended, the machinery of gov-
ernment to be added to and perfected, the people to be made parties
to the churter of government, and the sanction of law and judicial
authority to be given to the legitimate acts of the Government in any
and all of Its departments. But when this had been done, it remained
true that tke Union possessed the powers conferred upon it, and that
these were to be found enumerated In the Instrument of government
under which it was formed. DIlut lest there might be any possible
question of this in the minds of those wielding any portion of this
authority, it was declared by the tenth article of the amendments that
“ The powers noil delegated to the United Btates by the Constitution,
nor prohibited by it to the States, are reserved to the States re-
spectr\'eiy or to the people.”

I want to say, Senators, that later, in another part of this
discussion, I will read an extract from Judge Cooley squarely
on this proposition of child-labor legislation, and against it.

Mr. BORAH. Mr. President, does not the Senator think that
Judge Cooley clearly laid down the doectrine that the National
Government has the power of police regulation with reference
to intérstate commerce?

Mr. HARDWICK. No, sir; except in the limited way the
Senator and I were discussing it this morning. I think he
clearly drew that line, If I am in error, I hope the Senator will
later call attention to it.

Mr. BORAH. I will not interrupt the Senator now; but I
have a reference to Judge Cooley to that effect.

Mr. HARDWICK. I think you will find that he drew the
same line I attempted to draw this morning, unless my memory
is very inaccurate on that point. I have not examined his work
on that particular question recently, but I feel sure my mem-
ory is accurate, -

Now, T am going to quote from another authority—not a great
lawyer, although the gentleman who wrote it was bred to the
law, but a great statesman, a great public man, a great Presi-
dent, a man of wonderful intellectuality. In all my life I
have come in ‘contact with but few men who, in my judgment,
in any way approached him in intellectuality. I refer to the
President of the United States. Senators on both sides know
that my tribute to him is absolutely beyond all challenge. Not
even the exigency of party conflict or the heat of partisan
rancor can induce any Senator of the United States to deny that
proposition, whether he be Democrat or Republican.

Before Mr. Wilson was President of the United States he was
president of one of the three or four greatest Ameriean uni-
versities, and it was while he was serving in that capacity that
the wonderful clearness of his views, the wonderful vigor of his
intellect, and the wonderful soundness of his opinions attracted
my attention and challenged my enthusiastic admiration.

I am going to read now some of the views of the present
President of the United States—in accordance with Jefferson’s
views, with Madison's views, with Hill's views, with all the
great Democrats alive and dead—on this question of local self-
government and the rights and powers and responsibilities and
duties of the States. Referring to this struggle between State
and Federal power, in his book on constitutional law, to which
the Senator from Idaho made passing reference the other day,
there is a great deal in this book on this question. It is a print
of these lectures that were delivered to the Princeton students.

Mr. OVERMAN. What is the date?

Mr. HARDWICK. Nineteen hundred and seven.
tures, I think, were delivered in 1906. I remember when
they were printed. I used to read such portions of them as
were printed with great admiration, as I do yet. Now, dis-
cussing this trouble, this constant conflict between State and
Federal power and authority that seems to inhere in our dual
system of government, from which there seems to be little
escape, I want to read you what President Wilson said:

And now the question has come upon us anew. It is no longer sec-
tiopal, but it is all the more subtle and intricate, all the less obvious
and tangible in its elements, on that account. It involves, first or
last, the whole economic movement of the age, and necessitates an
auaissls which has not yet been even seriously attempted. Which
parts of the many-sided processes of the Nation’s cconomic develop-
ment shall be left to the regulation of the Btates, which parts shall he
glven over to the regulation of the Federal Government? [ do not
propound this as a mere question of choice, a mere question of states-
manship, but also as a question, a very fundamental question, of con-
stitutional law. What, reading our Constitution in its true spirit,
neither sticking in its letter nor yet forcing it arbitrarily to mean what
we wish it to mean, shall be the answer of our generation, pressed upon
by gigantic economic problems, the solution of which may involve not
only the prosperity but also the very integrity of the Nation, to the
old question of the distribution of powers between Congress and the
States? For us, as for hPrevIous gencrations, it is a deeply critical
question, The very stuff of all our political principles, o{ all’ our
political experience, is involved in it. In this all too Indistinctly
marked field of right cholee our statesmanshlp shall achieve new
trinmphs or come to calamitous shipwreck.

The old theory of the sovereignty of the States, which used so to
engage our passions, has lost its vitality. The war between the States
established at least this principle, that the Federal Government ls,
through its courts, the final judge of its own powers. Since that stern
arbitrament It would be ldle, in an{‘ dgrnctlcnl argument, to ask by
wmtl;ni’“:l of abstract principle the F ral Government is bound and
restrained.

Now, I am quoting from something the Senator from Idaho .
quoted in part the other day. He began right here:

Mr. Wilson continues:

“ Its power is ‘'to regulate commerce between the States, and the
attempts now. made during every session of Congress to carry the
implieations of that power "—

The lec-

I commend this to my distinguished friend from Arkansas,
the junior Senator— =
* and the attempts now made during every session of Congress to ecarry

the implications of that power beyond the utmost boundaries of ren-
sonable and honest inference show that the only limits likely to be ob-
served by politicians "—

Of course, I do not think he was referring to the Senator
from Arkansas— -
“ are those set by the good sense and conservative temper of the country.

“The proposed Federal legislation with regard to the regulation of

child labor affords a striking example. If the power to regulate com-
merce between the States can be stretched to include the regulation of
labor in milis and factories, it can be made to embrace every particular
of the industrial organization and action of the country. The only
limitations Congress would observe, should the Supreme Court assent to
such obviously absurd extravagances of interpretation, would be the
limitations of opinion and of circumstance.”

That is what you are doing. You are stretching ; you, a south-
ern Democrat.

Mr. ROBINSON. I do not think so.

Mr. HARDWICK. I am just telling you what the President
thinks.

Mr. ROBINSON. What the President used to think.
are not telling what he thinks,

You
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Mr. HARDWICK. Has the President ehanged his mind about
this?

Mr. ROBINSON. Certainly. The President is advocating

this bill.
Mr, HARDWICK. Surely the Senator must be mistaken
about that. I ecan not credit it.

Mr. ROBINSON. Then I am unable to enlighten the Senator.

Mr. HARDWICK. Of course I think the Senator must have
misunderstood him.,

Mr. THOMPSON. Will the Senator from Georgia yield to
me for a moment? ;

Mr. HARDWICK. I yield to the Senator.

Mr. THOMPSON. That was before the decision of the Su-
preme Court on this question.

Mr. HARDWICK. The President has not been a practicing
lawyer. He did not base any of this sound doctrine on any
decision. :

Mr. THOMPSON. Baut a great many of us have changed our
minds since the Supreme Court has decided the question.

Mr. HARDWICK. 1 will discuss the decisions a little later.
Of course the Senator may be right., Wise men change their
minds very often, but I have yet to see any reason upon which
any alleged change of mind upon the part of the President is
based or upon which it rests. I confess I should like to see it
as a matter of curiosity. 1 should like the Senator, as long as
he is now about it, to give us the reasons for it if he can.

Mr. ROBINSON. Will the Senator yield to me for an in-
terruption?

Mr. HARDWICK. Certainly. My remarks do not apply to
the Senator any more thap to any other Senator.

Mr. ROBINSON. I understand that. I am not taking it any
more seriously than the Senator from Georgia intended it; but I
had assumed, of course, that the Senator from Georgia knew
that the President had expressed his friendliness to this legis-
lation. If that information has not reached the Senator from
Georgia, then I will admit that he seems to be living in the past.

Mr. HARDWICK. The Senator from Georgia would rather
live in the past in some respects than in the present.

Mr. ROBINSON. The Senator from Georgia would adorn any
age in which he lived.

Mr. HARDWICK. I thank the Senator very much. I am
rather old-fashioned. I do not believe in these radieal changes
about fundamental principles overnight, and I am not going to
indorse them. I do not care who changes; the Senator from
Arkansas can do just as he likes, Of course, I saw it printed in
the papers that the President came up here and told us—he did
not tell me, of course; he told some of ns—that this legislation
must pass, and pass at this session. Well, he may have done it.
I do not know. The newspapers are not always accurate, I
do not know whether he did or not, but if he did I imagine he
came with crape on his hat. If he did, I imagine he came in
mourning for the death of his ideals. If he did, I imagine he
came in sorrow. Mr, Wilson continues:

The proposed Federal legislation with rd to the regulation of
child Iabor affords a striking example. If the power to regulate com-
merce between the States can be stretched—

This sounds like just some of my speech. That is one reason
why I am so strong for him, and always have been—
can be stretched to include the vegulation of labor in mills and fac-
torles it can be made to embrace every parti of the industrial or-
ganization and action of the country.

Including the Senator’s cotton pickers down in Arkansas:

The orly limitations Congress would observe should the Supreme
Court assent to such obviously absurd extravagancies of interpretation
would be®the limitations of opinion and of circumstance.

I would not care in this presence to so characterize the propo-
gition submitted by the distinguished Senator from Arkansas,
but I must read the book right. It was in the book and it is
right:

It i1s important, therefore, to looik at the factz and to understand
the real character—

1 am still reading from Mr. Wilson—

of the political and economic materials of our own day very clearly
and with a staotesmanlike vision, as the makers of the Constitution
understood the conditions they dealt with,

He was everlasting and eternally right, and he is right yet;
and I-dislike to credit any report from any irresponsible news-
paper source or from any Senator that the President has
paper source or from any Senator that the President has reversed
all of these sound views. I simply can not believe it.

If the jealousies of the colonles and of the little States which sprang
out of them had not obliged the makers of the Constitution to leave
the ater part of legal regulation in the hands of the Btates, 1t

would have n wise, it would even have been necessary. to invent

guch a division of powers as was actually agreed upon. It Is not, at

bottom, a question of sovereignty or of any other political abstrac-

A R Al g SR R R e
vast territory and a various ¢ like the t tates
would be mischievous, if not impossible. Bty

Jefferson himself pever put it any stronger or any better.

But Mr. Wilson continues:

The statesmanship which really attempts it is premature and un-
wise. DUndoubtedly the recent economic development of the country,
particularly the development of the last two decades, has obliterated
mnnf boundaries, made many interests national and common., which
until our own day were separate and local; but the lines of these great
changes we have not vet ciearldy

traced or studionsly enou con-
sidered. To distinguish them an { st

provide for them is the task which
Is to test the statesmanship of our generation: and it is already plain
that. great as they are. these new combinations of interest have not vet
gone g0 far as to make the Btates mere units of local government. Igot
our legal conscience merely, but our practiecal interests as well, call upon
us to discriminate and be careful, with the care of men who handle the
vital stuff of a great constitutional government.

Yon might have said, if T did not read some more of it, that
that let him out; that he was preparing for this change of front
that you now charge him with. Let us see.

Again, Mr. Wilson says:

The United States are not a single, homogeneous community, In
spite of a certain superficial sameness vev'hlch seems to lmpart to Xmerl-
cans A common type and point of view, thev still contain communities
at almost eve:{ustage of development, illustrating in thelr socinl and
economic structure almost every modern variety of interest and preju-
dice, following cecupations of every kind, In climates of ew sort that
the Temperate Zone affords. variety of fact and condition, these
substantial economic and social contrasts, do not in all cases follow
Btate lines. They are often contrasts between reglon and regiom
rather than between State and State. But they are none the less real,
and are in many instances permanent and ineradicable,

I am not going to read all of this, but I want to read one more
quotation from it.

Again, Mr. Wilson says:

It would be fatal to our political vitality really to sirip the States
of their powers and transfer them to the eral Government. It can
not be too often repeated thatl it bas been the privilege of separate
development secured to the several regions of the country by the Con-
stitution, and not the privilege of separate development only, but also
that other more fundamental privilege that lies back of it, the privilege
of Indegendvnt local opinion and individual convietion, which has given
speed, facility, vigor, and certainty to the processes of our economiec
and political growth.

Now, listen. I commend this to my friends who advocate
this bill:

0 and convenience for
greTnt tt'augk:eom the ugl:'a:t the expense of 'tha.tE‘e RS umrence. oL 8 Sow

“ That ™ is local self-government—
would be to pay too great a price and to cheat all generations for the
sake of ome.

Jefferson never wrote sounder Democracy nor sounder Ameri-
canism. Madison never contended for a more correct principle.
The elogquent dead Senator from my own State, from whom I
quoted at length, analytical and eloquent as he was, never In
his life expressed it better. It was true when he said it, and
it is true to-day. It is the ark of the covenant of my faith,
and upon it I still rest,

Mr. KENYON. Mr. President——

The VICE PRESIDENT. Does the Senator from Georgia
yield to the Senator from Iowa?

Mr. HARDWICK. I yield to the Senator.

Mr. KENYON. Does the Senator remember that on the
President’s western trip—I can not quote him exactly—but he
said, substantially, referring to his change of mind on the pre-
paredness question, that when he ceased to change his mind he
would become a back number? Does not the Senator recognize
the right of the President to change his mind and not to become
a back number?

Mr. HARDWICK. Undoubtedly; and I am not criticizing
him for it. In fact, I am not certain that he has done it—not
at all.

Mr. ROBINSON. The Senator knows that the Democratic
platform declared for it.

Mr. HARDWICK. I decline to yield to the Senator. I am
not sure that the President has changed his mind on this ques-
tion, even if he has, as alleged, changed his position.

Mr. ROBINSON. Does the Senator decline to yield to a
question?

Mr. HARDWICK. I decline to yield now.
make my statement in my own way.

Mr. TOBINSON. I thought the Senator invited interrup-
tions.

Mr. HARDWICK. The Senator from Arkansas declined to
yield to everybody, if my recollection is correct.

Mr. ROBINSON. No; I did not decline to yield; but, as I
said, I preferred not to yleld to controversial questions.

Mr. HARDWICK. I beg the Senator’s pardon.

Mr. ROBINSON. I merely wanted to know if the Senator
from Georgia did not know that the plank of the platform on

I am going to
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which the President was running for President declared for
this bill?

Mr. HARDWICK, What is a plank of a party platform
agninst the Constitution?

Mr. ROBINSON. If the Senator will yield for another ques-
tion, I wish to say that he has suggested that he did not know
the President’s attitude upon this subject. Is the Senator serious
in {hat statement ov is he humorous?

Mr. HARDWICK., Well, I will tell you. The Senafor has
put me a pretty hard question. Of course it is half serious,
and only half serious,

Mr. ROBINSON. I will withdraw it.

Mr. HARDWICK. Noj; do not withdraw it
answer it. Yon need not worry.

It is reported that the President came up here—the newspapers
said so—and asked for the passage of this bill and insisted on
it at this session, prior to the election. I have some reason to be-
lieve that that may be accurate, but the reasons for his change of
heart and whether he still believes what he has written in this
book I do.not know and can not say; but I have yet to see the
color of the Senator’s hair or eyes who can give me any ac-
curate information on the subject.

Ah, Senators, I do not know what course others may adopt,
but as for me and mine we will serve the Lord on this ques-
tion. We are not going to surrender the rights of the States;
we are not going to surrender the blessings of local self-gov-
ernment; we are not going to surrender, so far as I can pre-
vent it, the fundamental principles of American liberty and of
Amerlean constitutional government, to advance any campaign
or to do anything political in any way whatever. *“If that be
treason, make the most of it”; if that be disloyalty, the oath
I took and the obligation I owe to the 3,000,000 people of
Georgia and to her dead as well as to her living, to her great
men who sat in this Chamber and who have illustrated Ameri-
ecan constitutional prineiples on this floor, compels me, so long
as my own view of the Constitution remains as it is—and it is
not likely to change—to stand steadfast for the rights of the
States, for local self-government, for the Constitution that
our fathers wrote,

Ah, Senators, the Senator from California [Mr. Works]
struck at the very kernel of it. This bill hardly pretends to be
even a subterfuge; it simply says to a man in Georgia, in
Jown, in New Jersey, or in any other State of this Union,
“ You regulate the hours of employment and conditions of labor,
purely domestic and internal affairs, admittedly matters of
State concern, and of exclusive State concern, according to the
standards we set up or we will not "—do what? *“ We not only
will not admit the product of labor that is not in accordance
with our standards to our channels of interstate commerce, and
permit it to be carried by our agencies into commerce, but
whatever else you have got, whatever else yon make, even if
labor of that prohibited kind was not employed in it, we will
put that out, too, because you did not obey our law.” That is
what it amounts to.

You could say to him with equal right, so far as the power
goes, that a man who runs a factory like that in violation of
this congressional rule of civil conduct will not be allowed to
o on a passenger train or to carry his wife and children on a
passenger train in interstate commerce. You could say to a
man who printed the lottery ticket, * You may print Sunday-
school hymns, but they shall not go into interstate commerce,
because they came out of the same factory from which lottery
tickets came.” You may say to a man who prints lottery tickets,
“Yon may print the Bible, the Word of Almighty God, but it
shall not go because the same printing press that runs off the
lottery ticket runs off the Bible; and the Bible, under those
circumstances, is liable to do tremendous harm.”

You do not even profess to confine your prohibition to the
product ; you do not even pretend that you are merely indulging
in a nice little fiction about this thing; but you undertake to
prohibit the shipment of articles perfectly legitimate in char-
acter, inherently sound, through the channels of interstate com-
merce simply because some man will not do what you tell him
about the kind of laborers he shall employ or how many hours
he shall require them to work in whatever State he happens to
reside, regardless of what are the laws of that State on the
subject.

Al, Senators, there is no need to pursue the subject. It is
demonstration complete; there is no answer to it. The bill is
subterfuge and indirection, unashamed and confessed. That is
what it is. If you can do that, as I suggested to my friend from
Arkansas, you can also say that you will not permit the product
of any factories that employ people over eight hours a day to go
through the channels of interstate commerce, and you can make

I am going to

for that proposition every argument of humanity and humani-

tarianism, every appeal to sentiment and sentimentalism, that is
made for this bill in the opinion of a vast number of people;
and, after all, according to the Senator’s theory, what difference
docss it make, because if Congress is the judge, and if Congress
says that it is a great and humane purpose to allow only those
articles that are made by eight-hour labor to go through the
channels of interstate commerce and that anything else is wicked
and inhumane and offends the great public sentiment of this
country, and that position ean be sustained, there is no limit to
congressional power; none whatever.

I warn the Senator from Arkansas, and I warn every other
Senator on this side of the Chamber, that he is about to open a
Pandora’s box that sooner or Iater will destroy our people
becanse of the noxious diseases that is will unloose, The evil
may be very small in regard to this particular matter, it may be
almost infinitesimal, but I will tell you right now, Senators, that
I believe a majority of the States in the Union have already
better child-labor laws than this bill proposes; so there is little
real need for this legislation.

Oh, Senators, if you want to get a mess of pottage for your
birthright again, for heaven's sake get something that you newl
more than you do this thing; get something that is worth while
to you; get something that will do some practical good. T in-
vite any Senator on this floor to challenge my statement this
morning that the child-labor law of my own Commonwealth,
which this bill seeks to supersede, is better than the law that
would supplant it.

Mr. HUGHES. My, President, I understand the Senator——

The PRESIDING OFFICER (Mr. Braxpegee in the chalr).
The Chair will request Senators when they seek to take the floor
to address the Chalr.

Mr, HARDWICK. I yield to the Senator.

Mr. HUGHES. Do I understand the Senator to be of the
opinion that this law, if enacted, would supersede the law of his
own State?

Mr. HARDWICK. Undoubtedly it will, because almost 99
per cent of modern business, or at least a great per cent of it,
must go through the channels of interstate commerce. The
Senator knows that as well as I do. There is not a great factory
in any great State of this Union that could live if its products
were denied shipment in interstate commerce. Therefore, they
must reform to whatever requirements Congress makes,

Mr. HUGHES. Mr. President——

Mr. VARDAMAN. Mr. President, if the Senator will pardon

me.
The PRESIDING OFFICER. Does the Senator from Geor-
gia yield, and, if so, to whom?

Mr, HARDWICK. I yield to the Senator from Mississippi.

Mr., VARDAMAN, I was merely going to suggest to the
Senator that the enactment of this bill would not interfere in
any way with the efficlency of the law in force in the States,
so far as the regulation of factories is concerned for State
purposes.

Mr. HARDWICK. That is true, technically speaking, but I
will say to the Senator that if you impose this obligation, this
standard on the people of a State, they will simply be unable
to do business, unless they can also send their products through
the channels of interstate commerce.

Mr. VARDAMAN. The Senator misunderstands me.

Mr. HARDWICK. Probably I do.

Mr. VARDAMAN. The State of Georgia has enacted a law
for the protection of the children of Georgia. The enactment
of this bill will not impair in any way the Georgia law for the
protection of the Georgia children. That law will remain in
force; and the Federal law would only have reference to the
right to use the mediums of interstate commerce.

Mr. HARDWICK. That is another question, if it will, and
it will not. It will not interfere, so far as the technical propo-
sition is concerned that the State law remains on the books;
but it will absolutely supersede and destroy the State law,
because the mills ean not live and do business unless they can
come under the terms of this bill and ean ship their product
through the channels of interstate commerce. Am I right about
that? I do not think there are any two views possible about that.

Mr. HUGHES. Mr. President——

The PRESIDING OFFICER. Does the Senator from Georgia
yield to the Senator from New Jersey?

Mr. HARDWICK. I yield.

Mr. HUGHES. I think the Senator and I misunderstand each
other. The point I was trying to make is this: The State
of Georgia or any other State can go on enacting more and
more favorable legislation on this subject than it now has.

Mr. HARDWICK. I will say to the Senator that we have
a law in the State of Georgia that, according to my informa-
tion—and I think it is accurate—everybody agrees is a better
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law than the law which it is now proposed to place on the
Federal statute book, and yet no matter what our law may be
we are told that we have not sense enough to attend to our
own business; that we do not know how to enact a law that
suits our loeal conditions, but that Congress, in its wisdom,
knows more than we do and knows better about this purely
local matter. ‘I was not in the legislature which enacted that
law, and I do not contend that the legislature of my State is
infallible, but I do believe it has enacted a wise, just, and
humane law on this subject and will improve it whenever the
opportunity for improvement presents itself.

Mr. ROBINSON. Mr. President, will the Senator from
Georgia yield?

Mr. HARDWICK. In just a moment—but I do say that I
had rather trust the legislature of my State, yea, a thousand
times, to act on local matters, to pass on the laws of contract,
of life and death, of liberty and imprisonment, of labor, and
of everything else within the bounds of the State.than to have
such legislation enacted in Washington, where men have not
the time to transact such business for them, nor the ineclination
to do so, nor the opportunity to acquire the information that
is necessary to enable them to do what is right, and never can
know what is right as to such matters. Now I yield to the
Senator from Arkansas.

Mr. ROBINSON, Mr. President, I should like to ask the
Senator from Georgia a guestion for information. Is it not a
fact that Georgia has a 60-hour-a-week limitation or provision
in its law: and is it not also a fact that in its operation it
allows 11 hours a day labor, because of the fact that it is the
custom in that State to work only five and a half days a week,
Saturday afternoon being an actual holiday; and if, under the
law of Georgia, children do not work 11 hours a day in
factories?

Mr. HARDWICK. Mr. President, I want to read, since the
question has been raised, Georgia's statute on this question.
That is the answer, of course.

Mr. ROBINSON.
familiar with it; and that is my construction of it, together with
the information I have concerning it.

Ar. HARDWICK. I want the Senate to see how just the
Senator’'s construction of it is, and that is why I want to read
it The Senator, as I understood, wanted to ask me the ques-
tion for information.

Mr. ROBINSON. I will take the word of the Senator from
Georgia upon the statute; but I ask him if it is not a fact that
under the provisions of the local law in the State of Georgia an
11-hour day is enforced?

Mr, HARDWICK, I do not think so.

Mr. ROBINSON. Or 60 hours per week, with a half day on
Saturday.

AMr. HARDWICK. I do not think that can be the case under
the State statute.

Mr. ROBINSON. It might be if the statute were not en-
forced.

Mr. HARDWICK. Oh, the suggestion does not do the Senator
credit, although, of course, he does not so intend it. We have a
law-nbiding people.

Mr. ROBINSON. I do not question that.

Mr. HARDWICK. And the law is enforced; there is no
trouble about that. We have about as much machinery for its
enforcement as is provided in the pending bill, except we have
not provided for a lot of spying inspeectors.

Mr. ROBINSON. What is the Himitation as to hours per week
and as to the age of children?

Mr. HARDWICK. I am going to read the law.

Mr. FLETCHER. Mr. President, if I may interrupt the Sen-
ator, even if it be conceded that the law is not properly enforced
in Georgia, has Congress authority to go into a State and see
to the enforcement of the State law?

Mr. HARDWICK. It seems so from the contention that is
being made here in connection with this bill.

Mr. ROBINSON. Nobody contends that.

Mr. HARDWICK. I am glad to learn that.

Mr. ROBINSON. The Senator from Georgia, I am sure, did
not understand me as making such a contention.

Mr. HARDWICK. I have known people to contend that, and
it is the contention of a very strong element in this country.
with which the Senator seems to be aligned in this matter.
That is one of the arguments made—that if the States do not
enforce their laws, then the Government shall intervene.

Mr. ROBINSON. That might be an argument in justification
of Congress exercising such powers as it has to correct a recog-
nized evil.

Mr. HARDWICEK. I do net believe that Congress has any
power to enforce the laws of a State,

I do not care to have it read. I am

' date and place of birth of the

Mr. ROBINSON. Nobody claims that Congress has power to
enforce State laws. Congress enforces its own laws;: but the
fact that the States do not enforce their own laws as to matiers
of this kind might justify Congress, in exercising the power it
possesses to regulate commerce, to suppress an evil,

Mr. HARDWICK. 1 do not think so. The Senator has eluab-
orated his views on the subject, and I understand them. T mmn
glad he is not quite so bad as I thonght he was on this question
when I first heard him. He will get back, perhaps, to his
ancient moorings at some time, but the lesson, I fear, will he a
bitter one before he does.

Mr. ROBINSON. Mr. President, did the Senator understand
me to say that I thought the Federal Congress could enforee a
State law, a law enacted by a State legislature?

Mr. HARDWICK, I will tell the Senator what I understuod
him to say. I understood the Senator to say—and his eonduct
speaks louder than his words—that Congress can say to a man
in Georgia, “ You must not work labor of a certain kind, or you
must not work labor more than certain hours “—admittedly
matters of local regulation, admittedly matters for domestic
regulation by the State governments—** or, if yon de you can not
transport the articles you make through the channels of inter-
state commerce, and before we get through with you we may
conclude not to let you and your wife ride on the railroad trains.”

Mr. President, I am a little weary, and I now ask the Secre-
tary to read the statute of Georgia on this question.

The PRESIDING OFFICER. Without objection, the Secre-
tary will read the statute referred to.

The Secretary read as follows:

REGULATING EMPLOYMENT OF CHILD LABOR.

An act regulating the employment of children ; to provide for the issu-
ance of certificates with reference to age and educational qualifica-
tions of children; the revocation of such certificates by the commis-
sioner of labor; designating gmhlbltcd hours of labor for such chil-

n ; making it the duty of the commissioner of labor and authorized
assistants to enforce this act; making it a misdemeanor to violite

tgaaprovislona of this act; and to repeal the act npgmvﬂl August 1,

1806, entitled “An act to regulate the employment of children ﬁ fae-

tories and manufacturing establishments in this State, and to pro-

vide for the punishments of violations of the regulations prescribed,
and for other fmrposes." and which said act repealed 1s codifled in sec-
tions 3143, 3144, 3145, 3146, 3147, 3148, and 3149 of the Code of

Georgla of 1910, and for other purposes.

Be it enacted by the General Assembly of Georgia, That no child under
the age of 14 years shall be employed by or permitted to work in or
about any mill, factory, laundry, manufacturing establishment, or place
of amusement, except that childrem over 12 years of age who have
widowed mothers dependent upon them for support, or orphan chiliren
over 12 years of age dependent upon thelr own labor for support, m
work In factories and manufactories, exoort that the forego& rovi-
sions of this section shall not be applicable in instances spocl.ge( and
provided for in section 8 of this act.

Sec. 2. Be it further enacted by the authority aforesaid, that no child
under 14 years and 6 months 1 be employed or be permitted to
work in any of the establishments or occupations mentloned in sec-
tion 1, unless the person, firm, or corporation employing such child has
and keeps on flle accessible to the officlals char with the enforcement
of this act a certificate from the superintendent of schools in the county
or city in which such child resid that such child is not less than 14
years of age, has attended school for mot less than 12 weeks of the 12
months preceding the date of issuance of such certificate, except that
the foregolng provisions of this section shall not be spphmhle in in-
stances specified and provided for in section 8 of this act.

Bec. 3. Be It enacted by the authority aforesald that the
certificate mentioned in the foregolng sectlon shall state the full name,
ke lé;iin}rith ttgle nnmetl;_llad a{]e]ﬂmsh‘}f !1:&

n, Or person sus ng o n relntions o

E:;:nchj!ﬂ. and that the child has appeared hem the officer and s?: tis-

factorv evidence submitted that the chiid Is of legal . Blank forms

of these certificates shall be furnished by the commissioner of labor to

the superintendent of schools in the respective cities and counties. A

duplicate eopy of each certificate shali be flled with the commissioner

of lapor wlgm four days from its issuance. The commissioner of
labor may at any time revoke any certificate if, in his judgment, the
certifieate was improperly issued. He is authorized to Investigate the
true afﬁ of any child employed, hear evidenee, and require the proue-
tlon of relevant books or documents. If the certificate is revoked, the
then employer shall be notifled, and said child shall not thereafter be
employed or permitted to labor until a mew certificate has been legally
obtaleed, exeept that the foregolng provisions of this section shall mot
ghsppllcabie in instances specified and provided for in section 8§ of

act.

Sp> 4. Be it further enacted by the authority aforesaid that no
child under 14 years and 6 months ef age shall be permitted to work
in or about any of the establish ts mentioned in section 1 or section
2 of this act between the hours of T p. m. and 6 a. m., according to
the stundard time of the community in which such establishment is

Be it further enacted by the authority aforesaid that it
be the duty of the commissioner of laber and his authorized
t the provisions of this act are enforced.

Sec. 6 Be it further enacted by the authority aforesaid that any
person agent, or representative any firm or corporation violating
any of the provisions of this act, or any parent, iam, or other
person standing in parental relationship to any child, who shall hire
or place for emEloymimt or laber any child under the age lmits in
any of the establishments or occupations mentioned in section 1 of
th{!; act, or nn{ superintendent of county or «ci schools who shall
issue a certificate knowing that its issnance was illegal ; or any person
who shall know fu any untrue evidence with reference to the
date or place of birth of said ohild. or the age of sald child, or its
educational gualifications, shall be guilty of a misdemeanor, and upon
conviction shall be pnn.hﬂled aceordingly. ’
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Bec. 7. Be it further enacted by the anthority aforesaid, that the
act approved August 1, 1906, and entitled “An act to regulate the em-
Eiosment of children in factories and manufacturing establishments

this State and to provide for the punishment of violations of the
regulations prescribed and for other pu and codified in sections
81423}0 3149 inclusive, of the Code of Georgia of 1910, is hereby re-
pea

8gc. B. Be it further enacted by the authority aforesald, that it
shall be lawful for a child 12 years of age or more to work in and for
a mill, factory, !aun(h?' mnufacturin% egtablishment, or place of
amusement if soch child has dependent upon his labor a widowed
mother or if such child is an orphan dependent upon his own labor.
Whenever such child desires to work in any of such places as is speci-
fied above the fact that such child's labor is necessary to support a
widowed mother or to support such orphan child must be found to be
true after an investigation by a commission composed of the coun
school soperintendent and the ordinary.of the county where the wor
is to be done, and the head of the school in the school district where
the said child lives, After an investigation by said commission if it,
or a majority of Its members, find that the facts exist to anthorize
such child to work in or for any of the establishments mentioned in
pection 1 of this act, because of the existence of either of the condi-
tions hereinbefore set out, such commission shall issue a certificate to
that effect which shall be kept on file in the office of the establish-
ment where sald child is at work. Such eommission shall make an
investigation and issue a new certificate at least once each six months
and may prescribe as a condition precedent to issuance of such certifi-
eate school atrendance for such length of time and at such time as in
its discretion seems wise. No such certificate more than slx months
old should authorize the employment of any child under 143 years of
age in or for any of the places s ed In section 1 of this act.

Sec. 9. Be it further enact by the authority aforesaid that all
la.v;s ;:d pqrttx: orblawa In’ecdonﬂ.lct with the provisions of this act be,
and they are hereby. repealed.

Sec. 10. Be it further enacted by the authority aforesald that the
provisions of this act shall be in force on and after January 1, 1915,

Approved August 14, 1914. ?

Mr. HARDWICK. Mr. President, in a very able and care-
fully considered speech dellvered on this floor on the 26th day
of February of this year, and a speech that in my opinion does
him great credit as a lawyer, because it is one of the few close-
knit, real arguments on the other side that I have had the
opportunity to read on this question, the distinguished junior
Senator from ITowa [Mr. Kenvon] made this remark, almost at
the conclusion of his great speech: .

Now. Mr. President, I have taken a great deal more time tham I
ghould have dome. 1 do not know, if Congress has a doubt about the
constitutionality of a g'ropowd legislative enactment, just what its duty
is. That is for each Member to determine,

By the way, the very able and very candid Senator from Iowa
expressed what I regarded as a doubt in his own mind on that
very subject.

He continued: _
Itis a rﬂndpu of eonstitutional law, however, that all tion,
whether of ‘Congress or of the States, must be taken to be walid unless

the contrary is clearly shown. Of course, when a law comes before a
court for Interpretation it Is to a certain extent limited by the fact that
every presumption is in favor of constitutionality. ence Congress
should carefully consider constitutional questions. t it does seem to
me that a mere question in one’s mind as to whether or not a court may
hold a statute nncorstitutional Is not enough to warrant voting against
a mrﬁg:re even where it may fairly be said to be a somewhat doubtful
ques

The Senator from Iowa expressed in those words a view that
is all too prevalent, especially among careless and inexperienced
legislators. You often hear discussions in the cloakrooms, and
sometimes npon the floors of both Houses of Congress, in which
Senators and Representatives express themselves about in this
way : “Well, I am very doubtful about the constitutionality of
this legislation; but, after all, the courts must construe it
Therefore I am going to vote for it and let its constitutionality
be decided by the courts.”

The Senator from Iowa, expressing this view with some quali-
fications that do him eredit, although unfortunately he did not
get away from the substantial ground that this class of legis-
lators occupy, has, in my judgment, called attention to what is
one of the most serious dangers in our whole constitutional sys-
tem. He has adverted to what has-become a common practice,
unfortunately, among too many Members of both Houses of Con-
gress, and even some of them good lawyers like my friend from
Iowa. On the contrary, I say to my friend that the very reverse
of his proposition is true; that the very opposite of his position
is the true and statesmanlike ground, and the only ground that
a legislutor who understands the American constitutional system
can afford to occupy or can safely stand npon. Since the courts
give every doubt in favor of the constitutionality of legislation,
for that very reason it is the solemn, bounden duty of legislators
to resolve every doubt against the constitutionality of measures.

Mr. KENYON and Mr. CLAPP addressed the Chair.

Mr. HARDWICK. I yield to the Senator from Iowa.

Mr. KENYON. I do not want to interrupt the Senator——

Mr. HARDWICK. It will not interrupt me at all.

Mr. KENYON. Eut if the principle the Senator Iays down
had been followed, we would have had no employers' liability
act, no pure food and drugs act, and certainly no white-slave
act, wounld we?

Mr. HARDWICK.
ator candidly

Weli, it depends. I will answer the Sen-

Mr. KENYON. In all of those, I think—if the Senator will
follow the briefs in those cases, as he probably has done, and
as I have done—the same argument was made as to the con-
stitutional questions.

Mr, HARDWICK. I am going to discuss each one of thosa
cases before I get through. Of course, legislation of that chur-
acter—most of it, at least—never could have gotten the support
ol the Senator from Georgia, and did not get it, because I was
utterly unable to decide that the legislation was constitutional.

Mr. KENYON. The Senator from Georgia would have con-
tended, I assume, that the white-slave act was unconstitutional?

Mr. HARDWICK. I thought so, and voted against it for
that reason. That is my recollection of my record.

Mr., WALSH. Mr. President——

The PRESIDING OFFICER. Does the Senator
Georgia yield to the Senator from Mentana?

Mr, HARDWICK. 1 yield to the Senator.

Mr. WALSH. Under that rule we never would have had
any United States bank, either.

Mr. HARDWICK. And if you do not adopt that rule you
will not have any States very much longer, in my judgment.

Mr. WALSH. And if we never had had any United States
bank we never would have had any national banking systemn.

Mr. HARDWICK. Well, it depends. In answering the Sen-
ator’s question, I think I will touch the thought the Senator
has in mind. It depends. Legislators, of course, who have no
reasonable doubt—I am going to interpolate the word “rea-
sonable ” there—will not hesitate to support legisiation of
that character; or, if there is grave doubt in the minds of a
majority that it ecan be constitutionally enacted, then, if the
legislation is indispensable, there must be some amendment of
the Constitution, as we have done about the election of Sen-
ators, the levying of an income tax, and such questions as
that. The Senator’s position that if you are in doubt wou
should resolve the doulbt against your scruples on constitutional
matters is in my judgment not only inherently unsound, but is
as dangerous a doctrine as was ever announced in the Ameri-
can Senate.

Mr. BORAH. Mr. President——

Mr. HARDWICK. I yield to the Senator from Idaho.

Mr. BORAH. I understood the Senator to say that the rule
by which one should be guided in voting for a bill or against
it, when the constitutionality of it was involved, was this—
that if the Senator has a doubt as to its constitutionality, he
should vote against it.

Mr. HARDWICK. Well, a serious doubt. I do not mean a
trivial doubt. I am using the word in its ordinary significance.
I mean a real, substantial doubt.

Mr. BORAH. A substantial doubt. Of course, if it is a well-
grounded doubt, a well-founded one, that might be true; but if
the Supreme Court seems to have announced principles under
which the law could be sustained, and has taken a position
which would make it constitutional as you interpret it, and if
you believe the measure to be a beneficent measure, a gouod
measure, would the Senator still resolve his own individual
doubts against the law?

Mr. HARDWICK. Undoubtedly; and the Senator from
Idaho would, too, if he will face this guestion squarely, be-
cause it is not right, it is not just, it is not honest, to substi-
tute for my judgment as a Senator from Georgia and a Member
of this body the judgment of any other man on this earth. I
was sent here by 3,000,000 people to discharge my duty to
them according to my own mentality ; and so with the Senator
from Idaho, and =0 with every other Member of this body.
Every legislator is just as much the guardian, the conservator,
the preserver of the Constitution of his country, which he has
sworn to support, as any judge can possibly be. Every legisla-
tor must act independently, on his own honest judgment.
Courts have been known to reverse themselves. If the Senator
adopts any such cenvenient system of * doubts ™ as he suggests,
he might find himself in the place of the man who did net
know anything but statute law, and the legislature came along
and repealed all that he knew. [Laughter.] He might find
the courts jumping so fast that a stable. well-balanced, well-
grounded gentleman of the Senator’s type and caliber would not
be able to jump with them. Courts are constantly reversing
themselves.

Mr. BORAH. Mr, President, I accept the proposition, under
our theory of government, that when the Constitution of the
United States is construed by the Supreme Court of the United
States, that is my guide, whether prior to the decision it wor 1
have been my judgment or not.

Mr. HARDWICK. That is true.

from

I am going to agree with

the Senator that far, when it is plainly, clearly ruled, and there
is no escape from the ruling. But in the region of doubt, where
it is uncertain how far the tendency has proceeded, where it is
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uncertain whether the particular question which the Senator
ns n legislator would pass upen has been decided or not, there
c¢an be no such doetrine soundly applied. Am I not right?

Mr. BORAH. I will respond to the Senator in a minute.

Mr, VARDANMAN., Mr, President——

The PRESIDING OFFICER. Does the Senator from Georgia
vield to the Senator from Mississippi?

Mr. HARDWICK. I do.

Mr. VARDAMAN. 1 want to suggest to the Senator from
Georgia, in support of the position he is taking, that many of
the great lawyers of this country who lived contemporarily with
the adoption of the Constitution felt that the Congress ought
to be, in the matter of construing the Constitution, the court of
last resort.

Mr. HARDWICK. Oh, yes. Not only that—

Mr. CLAPP. But it is not.

Mr. HARDWICK. Not only that but the Senator knows
that the framers of the Constitution did not at all intend that the
Supreme Court should declare acts of Congress unconstitutional.

Mr. BORAH. Oh, no; the Senator does not know that at all.
The Senator entertains quite the opposite view.

Mr, HUGHES. The Senator ought to have found it out by
this time.

Mr. HARDWICK. Does the Senator dispute that proposition?

Mr. BORAH. If I understood the Senator correctly, I do.

Mr. HARDWICK. Probably I did not express myself clearly.
I said that the Constitutional Convention did not intend to confer
the power that the Supreme Court has since assumed, to declare
invalid or unconstitutional an act of Congress.

Mr. BORAH. Oh, I do not at all agree with that doctrine.
Both historically and according to the terms of the Constitution
I reject the doetrine.

Mr. HARDWICK., The Senator knows the warrant and au-
thority for it, anyway. I will not go into a side issue of that
kind at this time. There is ample warrant and authority for
the statement I have made.

Mr. BORAH. I do not know that; I would not say * ample.”

Mr. CLAPP. The Constitutional Convention refused on two
votes to confer such a power on that court.

Mr. BORAH. That is all right. The great framers of the
Constitution—Mr, Madison, whom the Senator has cited; Mr.
Hamilton, and that class of men—expressed themselves beyond
question in favor of the proposition that the Supreme Court
of the United States could do precisely what Chief Justice
Marshall finally said it should do.

Mr. HARDWICK. Yes; and the Constitutional Convention
that framed the Constitution twice voted, unless my memory
is inaccurate, that they would confer no such power.

Mr. BORAH. No; the Constitutional Convention did not, in
my opinion, decide that precise question by a vote at all. That
was not the precise question which was before them when they
took the vote. I have undertaken to analyze the opinion of the
members of the Constitutional Convention; and many of the
leading members of it, the men who will be recalled to us now
as being the framers of the Constitution, announced themselves
in favor of the doctrine that the Supreme Court of the United
States could declare a statute unconstitutional.

Mr. HARDWICK. The Senator knows the authority for the
position I have taken. It is ample. He may not agree with it,
but the faet remains that votes were taken that, in my judg-
ment—I will put them in the Recomp at some fime when I
have more time than this—mean absolutely that. Furthermore,
I want to suggest to the Senator that it is not the part of brave,
honorable, honest statesmanship to shift responsibility. I know
the Senator will agree with me about that. We have our re-
sponsibllity.

Mr. BORAH. I agree perfectly with the Senator as to the
proposition of not shifting responsibility; but I want to go
back for a moment fo a time long prior to the adoption of the
Constitution of 1787. In at least several of the States the
courts of last resort had laid down the doctrine, which after-
wards came to be the doetrine of the Supreme Court of the
United States, that a court of last resort must necessarily de-
clare a statute unconstitutional when it came in conflict with
the Constitution. That was an established principle in Ameri-
can courts at the time of the adoption of the Constitution of the
United States.

Mr., CLAPP. In two States.

Mr. BORAH. In more than two, I think,

Mr. CLAPP. No; only two.

Alr. BORAH. 1 beg the Senator's pardon, but I think he is
in error. I know that a distinguished professor has lately
written a book in which he has undertaken to prove that the
Supreme Court of the United States pulled that doetrine out of
their minds and said it was a new proposition at the time it was

announced by the Supreme Court of the United States. A more
fallacious, disingenuous interpretation of the history of our
country was never advanced by a learned professor. Courts
of last resort in the States had laid down a different doctrine,
and the leading members of the Constitutional Convention had
also announced the same doetrine, and announced it in the Con-
stitutional Convention.

Mr., HARDWICK. It is bootless to engage in a controversy
about a matter that I must concede is now finally settled.

Mr. CLAPP. Chief Justice Marshall did not refer to any
decisions.

Mr, BORAH. Chief Justice Marshall wrote opinion after
opinion and never referred-to any decisions; but the fact re-
mains, nevertheless, that the decisions are in existence. ,

Mr, CLAPP. Two of them, .

Mr. BORAH. All you have to do is to send to the Library
to get them,

Mr. HARDWICK. Undoubtedly.

Mr. BORAH. They are remarkably reasoned, and sustained
by argument.

Mr. HARDWICK, Oh, undoubtedly. The Senator from
Georgia is familiar with those decisions, if he may say so
without any claim to too great knowledge of the law. He is
familiar with those decisions; and it is bootless to pursue,
especially as I want to conclude as early as I can, so largely
theoretical a controversy as this is at the present time. At
some other time, if we have more time, I shall be glad to
engage the Senator from Idaho on that, and present to him in
detail the reasons and authorities on which I base my opinion
that the Constitutional Convention did not intend to confer on
the Supreme Court of the United States the power to declare
unconstitutional the acts of Congress. Be that as it may, they
have assumed that power. They have sustained it, as the
Senator says, in powerfully reasoned opinions, and it is no
longer a matter of controversy among good lawyers or among
legislators. But in no respectable quarter has the doetrine
been advanced that Members of Congress of either the House
or the Senate can shield themselves behind the Supreme Court
and shelve off on the Supreme Court their responsibilities to
support and defend the Constitution of the United States
against its enemies, foreign and domestic, and to observe and
comply with its limitations and requirements,

Mr. CLAPP. Mr. President— d

The PRESIDING OFFICER. Does the Senator from Georgia
yield to the Senator from Minnesota?

Mr. HARDWICK. I yield to the Senator,

Mr. CLAPP. In view of the Supreme Court having estab-
lished the doctrine that it is the final tribunal to determine the
constitutionality of a question, is there not danger that a
Senator, by giving too much force to his doubt, may deprive
the public and the proponents of a measure of an opportunity
to get the determination of that final tribunanl as to the con-
stitutionality of a proposed law? It seems to me we should
guard against that.

Mr, HARDWICK. I do not think so, Mr. President. The
duty of a legislature in respect to this question is just as im-
portant, just as vital, just as functional, as any ever imposed
on any court. It is a part of the necessary functions of our
Government that the legislative body itself shall determine for
itself while it is engaged in the lawmaking business the limita-
tion of the constitutional power. The Supreme Court raises
that question when it comes to the business of construing the
law that the legislature has enacted.

From the first I realized that this contention of mine was
liable to bring about just the sort of rejoinders from Sen-
ators and others who wilk not shoulder their responsibilities,
but who go on and say, “ After all, I do not know whether it
is constitutional or not, and we will leave it to the court to
decide.”

I did not want to rest entirely on my own opinion; I think
it would not carry enough weight with the Senate; so, in sup-
port of the view I have advanced, I have here the greatest
constitutional authority that ever dealt with the Constitu-
tion of the United States, and I commend it to the Senator
from Iowa and the Senator from Minnesota and the Senator
from Idaho as well. In Cooley on Constitutional Law, third
edition, pages 171 and 172, Judge Cooley said:

A doubt of the constitutional valldity of a statute is never sufficlent
to warrant its being set aside.

He is speaking of the court there, as we will see later,

It is not on slight limplication and vague conjecture that the legisla-
ture is to be pronounced to have transcended Its powers and its acts to
be considered as vold The opposition between the Constitution and
the law should be such that the judge feels a clear and strong convic-
tion of their incompatibility with each other. It is but a decent
respect doe to the wisdom, the integrity, and the patriotism of the
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legislative body by which any law is passed to presume in ‘l?avar of

its validity until lts violation of the Constitution is proved

To be in mgnﬂbt‘ therefore, is to be
Ww.

ond

all reasonable doubt. resolved,

and the resolution must

That was as far as concerns the court. But listen to this:

This course is the opposite 1o that which is required of the legisla-
ture in considering the question of passing a posed law. tors
have thelr authority measured by the Constitution. They are chosen
to do what it permits and no more, and they take solemn oath
to obey and support it. When ey disregard Its provisions they
usurp aothority, abose their u'ust. and violate the promise they bhave
confirmed by an oath. pass an act when they are in doubt whether
it does not violate the Constitution is to treat as of no force the most
imperative obligations any person can assume. A business agent who
wonld deal in that manner with his principal's business—

I commend this opinion to the Senatur from Montana [Mr.
WarsH] also. Judge Cooley continues:

A business agent who would deal in that manner with his prinecipal’'s
business would be treated as untrustworthy. A witness in court who
would treat his oath thus lightly and afirm things concerning which
he was in doubt would be held a criminal. Indeed, 1t is because the
legislature has applied the judgment of its mo_mbera to the r.{uestion
of its suthority to pass the proposed law and has only passed
belng satisfied of the aunthority that the judiciary walve their own
doubts and give it their supporf

Judge Cooley is right. That is sound; it is sound law; it is
sound morals, if I am any judge of correct principles.

This business of saying, “Oh, well, I do not know exactly
what can be done; it is very doubtful, and I will leave it to
somebody else,” when you have sworn that you will obey and
support the Constitution of the United States, is not per-
forming the duties Senators and Representatives owe to their
constituencies, to themselves, and to their own oaths.

Mr. President, having laid down that premise as to the duty
of a legislator I wish to discuss in as condensed a form as I
can some of the legal questions involved in this measure and
raised by it.

Let me say, Mr, President, very frankly that I am utterly
without hope that anything I can do or say to-day, or that any
other Senator can do or say here to-day, will alter or affect
the result, so far as the Senate is concerned. I say it with a
feeling of profound sadness, for, Senators, I am sorry that the
time has not come—has not come again would be the right way
to put it—when we can do as our fathers did, as our illustrious
predecessors in this Chamber did in days that are gone, and
without regard fo the advantages of party polities, without re-
gard to making popular appeals for something that seems to be
popular for the moment, do our duty as Senators of the United
States under the oath of office we have taken and ~under the
Constitution of the country.

Mr. SMOOT. That was before we had a program mapped out.

Mr. HARDWICK, The Senator suggests it was before we had
a program. There is force in that. One party is as guilty as
another in that respect, and all have been too guilty.

Oh, that the day of legislative independence in this country
would return! Oh, that we could have Senators who would stand
before the people of this country like Webster, Clay, Calhoun,
Hill, and all the great Senators of the past, who had profound
convictions that they stood by regardless of results! If the
Senate has lost in popular estimation, if the Senate does not
stand as highly as it ought to stand in the opinion of the people
of the United States, then, Senators, I regret to say it, but the
Senate itself is to blame. Sitting in the seat that Robert Toombs
has filled, that Ben Hill has filled, representing the 3,000,000
people of the State of Georgia, T have determined that, as far
as I am concerned, whatever may be the political or personal
result, I am going to live up to my duty as a Senator of the
United States so long as 1 serve in this body.

I am afraid that we yield too much to political considerations.
I am afraid we think too much about what some possible or
imaginary opponent may say about us when he goes on the
stump against us in some campaign of the future. But it is
one of the perils and one of the shortcomings of our American
system of government that our fathers did not have quite so
much trouble with, although I suppose they had enough politics
in that time also; but it is one that has given us a great deal
of concern and trouble. I served some seven terms in the
House of Representatives before the people of Georgia elected
me to fill the seat of the late Senator Bacon, upon the occasion
of his untimely death.

I can tell you as the result of a legislative experience in hnth
Houses of Congress extending through some 16 years or more
that my own judgment is that we would have far better legis-
lation and the public interests would be far better subserved
if neither the President of the United States nor any Member
of either House of Congress were ever eligible for reelection.
We would have some inexperienced work of course, and Con-
gress would make some mistakes, but there are plenty of
men in all the States who could fill our places as well, if

s b

not better, than we do—at least, in my State I know that is
true. If the temptation to intrigue for political success, if the
temptation to so voie as to give you votes in the primary or
votes in the election were removed, I have so high an opinion
of the intelligence and integrity of this body and the other body
of Congress that I know the American people would get vastly
better legislation and a great deal less demagogy. That is the
plain, sober truth on that proposition, I believe,

Mr. President, it is contended that the proposed legislation
is constitutional because if is within the limit of the power con-
ferred upon Congress by the Constitution to regulate commerce
between the several States, with foreign nations, and with the
Indian tribes. I utterly dissent from that contention. Remem-
bering that our Government is a government of delegated
powers and can exercise no power except & power expressly
given it by the Constitution or necessarily implied from some
express power, remembering that the Constitution of this coun-
try was framed in order to make commerce between the States
free and unhampered, remembering that the primary purpose,
in a material way at least, of the Constitution was to unhamper
and unchain ecmmerce between the States, to make it free to
go from one end of this country to the other without discrimi-
nation, favoritism, or loeal burden, it is hard for me to assent
at all to any of this newfangled doctrine of prohibiting com-
merce between the States, which has sprung up on this subject
in recent years, although I think I can demonstrate to the Sen-
ate and to any court in this country that this case itself can be
clearly differentiated from any decision on that subject that has
ever yet been rendered by any respectable court in the United
States of America.

The first case to which I refer, and I am going to read from
it only briefly to lay down only one substantive proposition, is
the case of Coe against Errol, reported in One hundred and six-
teenth United States, page 578. Without reading at length from
the opinion, because the opinion does not do more than sub-
stantiate the principle announced in the reporter’s headnotes, I
want to read the third headnote of this decision:

roduct of a State, have begun to be tran: ed from

to anot er Btate, and not till then, they have me the

subjects of interstate commerce, and, as such, are subject to natlonal
regulation and cease to be taxabie by the State of their origin.

That is an old case, but it is a sound one.

Again—and again without elaboration—I read from the Daniel
Ball case, decided in 1870 and reported in Tenth Wallace, page
557. The Supreme Court said, as given in the seventh head-
note :

She was employed as an instrument of that commerce—

That is, commerce between the States—

She was employed as an instrument of that commerce ; for whenever a
commodity to move as an article of trade from one State
to a:&ther commerce in that commodity between the States has com-
men

Mr. President, I am going to read next from an opinion in
one of the lending cases in the entire jurisprudence of the
United States. It ought to have great persuasive weight with
this bedy, not only for its own inherent soundness, not only for
its own intrinsic strength, but because the distinguished jurist
who wrote it was one of the most brilliant ornaments of this
great body for many years, a great American statesman as well
as a jurist. I refer to former Justice L. Q. C. Lamar, from
Mississippi, and to the well-known case of Kidd against Pearson.
This decision, in my judgment, is the greatest monument to
Justice Lamar that he left behind him in his whole public serv-
ice, whether as a legislator or as a jurist. It is the one great
case that stands out among the cases that he decided like some
great mountain above the surrounding country. Justice Lamar
gaid in his decision, rendered in 1888 (Kidd v. Pearson, 128
U. 8., pp. 20. 21, 22) :

No distinction is more pular to the vommon mind or more clearly
expressed in economie anl}m litical literature than that between manu-
factures and commerce. nufacture is transformation—the fashion-
ing of raw materials into a change of form for use. The functions of

commerce are different. The buying and selling and the transportation
incidental thereto constitute commerce; and the regulation of com-
merce 1n the constitutional sense embraces the regulation at least of
such transportation. The legal definition of the term, as given by this
court In Cononty of Mobile v. Kimball (102 T. 8, 691, 702) is as fol-
lows : ** Commerce with foreign countries, and among the States, strictly
considered, consists in intercourse and traffic, including in these terms
navigation and the transportation and transit of persons and property
as well as the purchase, =aie, and exchange of commodities.” If it be
held that the term includes the regulation of all such manufactures as
are intended to be the subject of commercial transactions in the future—

And yet that is the precise contention that the distinguished
Senator from Arkansas now makes in this case—
it is impossible to deny that it would also include all productive indus-
tries that contemplate the same thing.

Take your wheat in the West, and if you worked over eight
hours a day they might not let you ship it from one State to
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another or to a foreign country. It would be that or worse
about our cotton.

The result would be that Congress would be invested, to the exclu-
«ion of the States, with the power to regulate not only manufactures, but
also agriculture, horticulture, stock ralsing, domestic fisheries, mining—
in short, every branch of human industry. For is there one of them
that does not contemglate, more or less clearly, an Interstate or foreign

market? Does not the wheat grower of the Northwest and the cotton
planter of the South, plant, cultivate, and harvest his cro hwith an
e power

eye on the prices at Liverpool, New York, and Chicago?
being vested In Congress and denied to the States, it would follow as
an ineyitable result that the duty would devolve on Congress to regu-
late all of these delicate, multiform, and vital interests—interests which
in their nature are and must be local in all the details of their suc-
cessful management.

It is not necessary to enlarge om, but only to suggest the impractica-
bility of such a scheme, when we regard the multitudinons affairs in-
volved, and the almost infinite variety of their minute details.

It was sald by Chlef Justice Marshall, that It Is a matter of public
history that the oh‘lert of vesting in Congress the power to regulate
commerce with foreign natlons and among the several States was to
insure uniformity of regulation against conflicting and discriminating
State })eglslation. See also County of Mobile v. Kimball, supra, at

pn%e 6OT. .

his being true, how can it further that object so as to interpret the
constituticnal provislon as to place upon Congress the obligation to
exerclse the supervisory powers just indlcated? The demands of such
a supervision would require, not uniform leglslation generally applica-
ble throughout the United States, but a swarm of statutes only locally
applicable and utterly Inconsistenf. Any movement toward the estab-
Ilsﬁment of rules of production in this vast country, with its many
different climates and opportunities, could only be at the sacrifice of
the peculiar advantages of a large part of the localities in it, If not
of every one of them. On the other hand, any movement toward the
local, detailed, and incongruous legislation required b
tion would be about the widest possible departure
object of the clause in question—

That is, the interstate-commerce clause.

Nor this alone. Even in the exercise of the Fower eontended for,
Congress would be confined to the regulation, not of certain branches
of industry, however numerous, but to those instances in each and
every branch where the producer contemplated an Interstate market.
These Instances would be almost infinite, as we have seen; but still
there would always remaln the possibility. and often it would be the
case, that the producer contemplated a domestic market. In that case
the supervisory power must be executed by the State; and the In-
terminable trouble would be presented, that whether the one power or
the other should exercise the authori in question would deter-
mined, not by any general or Intelligible rule, but by the secret and
changeable Intention of the producer in each and every act of produc-
tion. A situation more paralyzing to the State governments, and more
provoeative of conilicts between the General Government and the States,
and less likely to have been what the framers of the Constitutlion in-
tended, it would be difficult to Imagine,

1 am going to read next from the case of the United States
against E. C. Knight Co. Before I read, briefly, from that de-
cision I want to reply to an observation made by the junior
Senator from Iowa [Mr. Kexvox]. The junior Senator from
Towa seems to think this was a very discreditable decision and
that it was not the law of the land; that the minority opinion
was the sound rule that has since been followed. I think it has
not been demonstrated by the junior Senator from Iowa that
such is not the case. I suppose he objected to it because the
Supreme Court decided that even a trust could not be lynched
without regard to the Constitution; that you must lynch it con-
stitutionally while you are at it, The junior Senator from Iowa
[Mr. KENYoN] seemed to think that because the Supreme Court
held that the Constitution protected even a “trust” it is a dis-
credited case. 1 have a very high regard for that Senator, but
I hardly think he would want to put himself permanently in
that position. The decision, in my judgment, is sound, it has
never been overruled, and why the Senator will say it was
“ discredited " because it held something he did not believe in_Is
more than I can understand. I read from the body of the opin-
jon by Mr. Chief Justice Fuller, and there have been few abler
lawyers on that bench than Mr. Chief Justice Fuller; I think
that fact is conceded. I am not going to read very much of it,
but it is sound law and it has never been reversed, and it is the
law of the land to-day:

The argument is that the power to control the manufacture of re-
fined sugar s a monopoiy over a necessary of life, to the enjoyment of

such interpreta-
rom the declared

which by a large part of the population of the United States Interstate
o rce is indi ble, and that, therefore, the General Government
in the exercise of the puwer to regulate commerce may repress such

monopoly directly and set aside the Instruments which have created it.
But this argument ecan not be confined to necessaries of life merely,
and must include all articles of general consumption.

The “necessaries of life” argument did not seem-to appeal
very much to the legal mind of the Chief Justice. The opinion
continues :

Doubtless the power to control the manufacture of a glven thing
involves in a certain sense the control of Its disposition, but this is a
seconilary and not the primary sense; and although the exercise of
that power may resuit in bringing the operation of commerce into play,
it does not control it, and aflects it only incidentally and indirectly.
Commerce succeeds to manufacture and is not a part of it. The power
to regulate commerce is the power to prescribe the rule by which com-
merce shall be governed, and is a power independent of the power to
suppress monopoly. But it may operate in repressi of pol
whenever that comee within the rules by which commerce is governed
or whenever the transaction is Itself a poly of c ce,

It 1s vital that the Independence of the commercial power and of the
police ?ower and the delimitation between them, however sometimes
?erplex ng, should always be recognized and observed, for while the one
urnishes the strongest bond of union, the other is essential to the
?reservation of the antonomy of the States as required by our dual

orm of government ; and acknowledged evils, however grave and urgent

they may appear to be, had better be borne than the risk be run, in
the effort to suppress them, of more serious consequences by resort to
expedients of even doubtful constitutionality.

Then the Chief Justice cites a number of opinions sustaining
that proposition——

Mr. KENYON. Does the Senator remember how many judges
dissented in that case?

Mr. HARDWICK. I think there were three. I will turn to it

Mr. KENYON. There was a dissenting opinion by Mr. Jus-
tice Harlan.

Mr. HARDWICK. Yes; there is a dissenting opinion by Mr.
Justice Harlan. I will give the Senator the information in just
a minute, Justice Harlan read the dissenting opinion. My
memory was inaccurate about it. He was the only Justice
who dissented as near as I can tell from a hasty examination
of the case.

Mr. CUMMINS. Mr. President:

The PRESIDING OFFICER (Mr. PomeEREsE in the chair).
Does the Senator from Georgia yield to the Senator from Iowa?

Mr. HARDWICK. I yield to the senior Senator from Iown.

Mr. CUMMINS. I want to ask the Senztor from Georgia
rather an abstract question. He has appealed very eloquently
and very strongly to the consciences of Senators in determining
whether they shall vote for or against a law the constitutionality
of which is questioned.

Mr. HARDWICK. If the Senator will pardon me, the con-
stitutionality of which is doubted by the Senator himself.

Mr, CUMMINS. Well, that brings it right to the point of
my question,

Mr. HARDWICK. That is the way I would state it.

Mr. CUMMINS. Does the Senator recognize the decisions of
the Supreme Court of the United States as settling for Senators
the meaning of the Constitution of the United States, or ought
each Senator to apply or interpret the Constitution according
to his original reasoning?

Mr. HARDWICK. The Senator, Mr. President, of course,
asks a very profound question; one that-it is difficult for me to
answer offhand. I can give him, however, my own views about
it. I have given some thought to the subject, and I admit I
regard it as more of a moral question than anything else,

Mr. CUMMINS. It is an ethical question.

Mr. HARDWICK. I believe that the decisions of the courts—
the doctrine of stare decisis—is binding only upon litigants.
The business of the courts is not to make—although they some-
times seem to do it—Ilaws, but to construe them. Their
decisions are binding upon the great world of business and upon
everybody within the jurisdiction of the court as to the meaning,
construection, and intendment of those laws; but it seems to e
that each legislator is bound to apply his own judgment as to
what the Constitution of the United States means, and not to
shift that responsibility to any judge, living or dead; to do
what he thinks is right, provided his conviction is so profound,
so fixed, that it does not yield to the persuasive influence of the
logie and the reasoning of the court’s decision. Now, I have an-
swered the question so far as I can.

Mr. CUMMINS. The Senator has made a very plain answer.

Mr. HARDWICK. Mr. President, I am not going to read at
any length from the so-called Lottery case—Champion against
Ames—but there are merely one or two observations which I
want to make about that case.

In the first place, I am glad that just as I was about to
take up that case the Senator from Iowa [Mr. Cuomaminsg]
propounded the guestion which he did. I have never believed
the decision in that case was sound law. I have never seen the
day when I felt like I had not enough doubt as to the soundness
of the decision to refrain from embracing any of the doctrines
that it establishes, I expect to be able to show the Senate later
the evils that would flow from the principle laid down in the
Lottery case. It was the beginning of all of our troubles on
this subject, as the Senator knows, that in order to suppress one
evil the Congress made this mistake, adopted this doubtful
constitutional expedient, and got involved in all the morass of
all these various other usurpations of power that Senators now
cite as authority for this outrage, which simply shows how one
wrong step leads to another and to many more; how when you
have made one mistake it is difficult ever to retrace your way.
I am afraid that if the Senator—assuming that he is for this
bill—and other Senators who favor this bill have their way and
pass this bill, in the years to come they will be just as sorry as
I am that the lottery decision was rendered, and that they con-
tributed to the taking of another step which of and in itself
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amounted to little, so far as child labor itself is coneerned, but
which, by a deliberate abandonment of fundamental principles.
contributed to the overthrow of all local self-government in
this court. Against this danger it seems that the Supreme
Court only can protect us, and I firmly believe it will do so.

Now, let us see. The language both of the House bill and of
the Senate committee amendment, as I said in my opening re-
marks, is based somewhat on the language of the lottery statute,
because the language of the bill is that any man who * offers
to ship a lottery ticket in interstate commerce.” Of course, the
Senate committee amendment, barring the points of difference
that have been already pointed out by both the Senator from
Arkansas and myself, has the snme scheme or plan of structure.
It is evident that the lottery statute was drawn in that way. I
have not taken the trouble to go back to the lottery statute to
verify it, but the court says this in its opinion in the Lottery
case:

But it is said that the statute in question—

That is, the lottery statute—
does not regulate the carrying of lottery tickets—
That is, the tickets themselves—

from State {o State, buf by punishing those who cause them to be so
carried Congress in effect prohibits such carrying; that in respect of
the carrying from one State to another of articles or things that are,
in fact, according to usage In business, the subjects of commerce, the
authority given Congress was not to prohibit but only to regulate.

It is apparent there that Congress adopted the same sort of
a draft as the House proposed here; they punished people who
undertook to ship through interstate commerce lottery tickets,
just as the Senator proposes to do in this case, although, as I
pointed out this morning, they did not punish the man who
caused the lottery tickets to be printed for sending Sunday
school tracts or Bibles that happened to be published in the
same establishment in which the lottery tickets were printed.
The committee amendment, however, has gone that far, and
that is going some. The decision continues:

If n State, when considering legislation for the suppression of
lotteries within its own limits, may pm{)erly take into view the evils
that inhere in the raising of money in that mode, why may not Congress,
invested with the power to regulate commerce among the several States,

rovide that such commerce shall not be polluted by the carrying of
ottery tickets from one State to another? In this connection it must
not be forgotten that the power of Congress to regulate commerce among
the States is plenary, is complete In itself—

Following the language of the old decisions—

and is subject to no limitations except such as may be found in the
Constitution. What provision fn that Instrument can be regarded as
limiting the exercise of the power granted? What clause can be cited
which in any degree countenances the suggestion that one may of right
carry or canse to be carried from one State to another that which will
harm the public morals? We can not think of any clause of that in-
strument that could possibly be invoked by those who assert their right
to send lottery tickets from State to State, except the one providin

that no person shall be deprived of his liberty without due process o

law. We have said that the liberty protected by tl;e Constitution em-
braces the right to be free in the enjoyment of one's faculties, ** to be
free to use them in all lawful ways.”

That is, to live and work where he will and to earn his liveli-
hood by any lawful calling or in any lawful way according to the
laws of the community in which he resides.

I am not going to comment at length on this Lottery case. T
want to point out that, however; and when that is stated I
think the strongest thing has been said that can be said in
answer to the various arguments and reasonings which are
sought to be adduced from this Lottery case.

The court sustained the lottery statute on the ground that the
lottery ticket itself was a part of the gambling paraphernalia;
that it was a part and parcel of the system and scheme by which
men gambled. Even the meager part of the opinion I have
read shows on this theory—and I am going back to the Lottery
case in just a moment—that since the power to regulate inter-
state commerce was given to Congress by the Constitution, the
power to regulate it was taken from the States; and that
therefore no State could protect itself by State law, by State
authority, against the introduction within its borders of noxious
products, of immoral and unsound articles, That is a distine-
tion and difference that T am going to elaborate later. Senators
know how the distinguished jurist rendering that opinion
labored and labored, giving one excuse after another for it,
trying to draw one fine-spun distinetion after another, and that
he finally said, * This decision is not to be taken as a precedent
for anything; we are merely deciding about gnmbling now. and
we (o not know what the decision will be when we come to
something else.” 1 know my friend the junior Senator from
North Carolina [Mr, Overarax] is going to comment at length
on that decision, so I shall not take up any more time with it.
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In the case of Adair v. United States (208 U. 8., 161) it was
held that— I

The power to regulate commerce, while great and paramount, can
not be exerted in violation of any fundamental right secured by other
provisions of the  National Constitution.

Probably within the principle announced by that decision lies
the answer of such men as my friend from Iowa, to the proposi-
tion that it would be possible under the precedents made by
legislation of this character for Congress arbitrarily to exclude
from the channels of interstate commerce perfectly sound wheat,
perfectly sound cotfon, because of some whim that it might
have on the subject or because of soma reason which might
honestly and really seem good to Congress.

Senators of that type say that the legislator that undertakes
to do that will be confronted by the fifth amendment to the
Constitution of the United States, and that he will find that he
is depriving people of their property without due process of
law, and that, construing the two sections of the Constitution
of the United States in pari materia, both must be given effect,
and that Congress can not be allowed to violate the fifth amend-
ment in its regulation of commerce,

Now, I want to ask Senators who make that contention, if
the article of commerce is inherently sound, if it is not unlaw-
ful in character, if it is a legitimate thing, if it is a piece of
cotton goods, if you want to have cotton manufactures in mind,
or a piece of woolen goods, if you want to think about the
woolen mills—whatever it is into which labor has entered—if
it is in and of itself sound and not deleterious, if it ean do no
harm to the consumer, why is it not true, by every principle
laid down in the Adair case, that every protection given by tha
fifth amendment of the Constitution of the Unitedl States does
not obtain with full force and vigor to control and limit the
legislative power of the Congress?

Mr. President, I am not going to go through the decisions in all
the cases which have been referred to; but in Hipolite Egg Co.
against The United States, in Two hundred and twentieth United
States, the pure-food law was sustained ; but I point out to the
Senate that in that case the articles themselves were inherently
unsound and were in themselves deleterious. That is the vital
difference between cases of that character and the proposed
child-labor legislation ; there is nothing wrong with the product
of child labor, and it will do no harm in any State when it
enters consumption; it will defraud nobody; it will cheat no-
body ; it will hurt nobody in any way, so far as the article itself
and its sale and consumption are concerned. Therefore this Is
utterly different from any case cited by the distinguished
Senators who hold the affirmative of this issue. The same thing
is true in the case of the United States against The Lexington
Mill & Elevator Co., decided in Two hundred and thirty-ninth
United States.

In the case of Coppage against the United States, in Two
hundred and thirty-sixth United States——

Mr. CUMMINS. Mr. President—— 1 .

The PRESIDING OFFICER (Mr. HusTing in the chair).
Does the Senator from Georgia yield to the Senator from Iowa?

Mr. HARDWICK. I yield to the Senator.

Mr. CUMMINS. Before the Senator goes to the ease he has
just cited, I should like his opinion upon this matter: He has
spoken about woolen goods and cotton goods both being sound,
as they are. Does the Senator believe that we could pass a
law which would prevent the shipment in interstate commerce
01113 goods composed of cotton and wool without a label upon
them?

Mr. HARDWICK. Ob, the Senator has misbranding legisla-
tion in mind.

Mr. CUMMINS. We have no such legislation as yet, T think.

Mr. HARDWICK. Oh, yes; we have had “misbranding”
legislation.

Mr, CUMMINS. Could we pass a law prohibiting the ship-
ment in interstate commerce of such goods without a label upon
them showing the proportion of cotton and the proportion of
wool? I suggest that, because a mixed product of that sort is
Just as sound and just as useful and much more conmon than
either wool or cotton unadulterated.

Mr. HARDWICK. When I come to answer the question laid
down by the Senator’s colleague I will show what I think is
the difference on that point. The desire in that ease is to pro-
tect the consumer against misrepresentiation, against being de-
frauded, against being cheated. which the State ean not do,
because it cean not stop the shipment of such goinds in interstate
commerce ; certainly not in the original package hefore delivery
fo the consignee; and, therefore, the Federal Government, the
court holds, has a sort of a police power to exelude from inter-
state commerce unsound or illegitimate articles.
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Mr. CUMMINS. Baut it is a legitimate object of commerce.
It is a commodity or article of commerce which everybody recog-
nizes, and that means this—and I should like the Senator to
answer me if it be not so0—that we can use the power to regu-
late commerce or the authority to regulate commerce in order
to protect or inform people as to the contents of an article or a
commodity which is perfectly sound and abselutely innocent.

Mr. HARDWICK. I say to the Senator very frankly that I
do not believe we have any such power, if the article itself is
sound, wholesome, and legitimate in character.

Mr. CUMMINS. 1 was sure the Senator would reach that
conclusion

AMr. HARDWICK. Yes; that is my opinion.

Mr. CUMMINS. Because it is logical

Mr, HARDWICK. But I can draw a distinetion, as I will
show the Senator in just a moment, and a very pertinent dis-
tinction, between that question and the one involved in the pend-
ing bill.

Mr. CUMMINS. I am not asserting that they are exactly
parallel,

Mr. HARDWICK. I will give the Senator the exact parallel
and apply it to the given case. If that legislation is held con-
stitutional, then undoubtedly It would be within the power of
Congress, according to the decisions of the court, to say that
articles produced by child labor and convict-made goods, in the
same way, could not be transported through the agencies of in-
terstate comme ¢ unless they were so branded. That would be
as far as that principle could be stretched; but I will not go
into that, because I do not believe that that is sound. I do not
think there is a doubt that it is not sound.

From the Coppage case I will read from one of the notes of
the reporter—and the opinion bears it out exactly. Senators
will remember that the Coppage case was a case in which they
denied the right of the Legislature of Kansas, under the four-
teenth amendment, to prohibit a man from joining a labor
union. The Kansas law was upheld in the lower court, but the
Supreme Court reversed the decision of the lower court. It
was contended in behalf of that statute that a sound public
policy fully authorized and fully justified such an enactment.
On that contention the court said:

Since a State may not strike down the rights of liberty or property
directly, it may not do so indirectly.

Has Congress different power than the State in that respect?
It has been asserted here that Congress has a perfect right,
not only constitutionally, but morally, to do something indi-
rectly that it has no pretension of right to do directly, I utterly
dispute both propositions. The Supreme Court of the United
States says a State can not do it. I quote again from the Cop-
page case:

Bince a State may not strike down the rights of liberty or property
directly, It may not do so indirectly, as by declaring in effect that the
public good requires the removal of‘vthm lnegualities that are but the
normal and inevitable result of the exercise of those rights, and then
invoking the police power in order to remove the inegualities, without
other objeet in view.

I am not going into the details of all of these decisions, but in
the case of Weber against Freed, to which some of the Senators
have referred, decided December 8, 1915, it was held that Con-
gress had the power to prehibit any foreign importation, but to a
lawyer the difference is so manifest and so wide, that 1 do not
think I will dwell on it at all

The power of Congress over interstate commerce and over
foreign commerce is contained in the same clause of the Con-
stitution and In the same words; but, because of its sovereignty
as a nation, and because there are no other clauses in the Con-
stitution itself which modify the power with respect to foreign
commerce, that power is absolute and is not limited by any
other power in the Constitution. The exact reverse is true with
respect to interstate commerce. Not only are the reserved
powers of the State under the tenth amendment to the Con-
stitution and the due process of law amendment, known as the
fifth amendment, limitations upon the interstate-commerce
power, but it seems fo me there can be no serious dispute on
the question of the distinction between the power of Congress
with respect to foreign commerce and its power with respect
to commerce between the States. .

Mr. CUMMINS. Mr, President——

Mr, HARDWICK. I yield to the Senator.

Mr. CUMMINS. I would not say that there is no difference;
but the Senator from Georgia does not mean to say, I am sure,
that the fifth amendment to the Constitution does not apply
to or %imlt the power of Congress in dealing with foreign com-
merce

Mr. HARDWICK. Undoubtedly; I do not think it does. That
is my contention. It might in behalf of a citizen of the United

States, but certainly it does not in behalf of a citizen of a
foreign government.

Mr. CUMMINS, Certainly not——

Mr. HARDWICK. That is exaectly what I meant to say.

Mr. CUMMINS. That is all the fifth amendment applies to
anyhow—a citizen of the United States.

Mr. HARDWICK. 1 know; but I say the power to forbid
importations, so far as its exercise affects a person who is not
a citizen of the United States, is absolutely uncontrolled and
uninfluenced by anything else.

Mr. CUMMINS. I quite agree to that; but so far as a citi-
zen of the United States is concerned——

Mr. HARDWICK. Oh, yes; the fifth amendment would ap-
ply equally in the one case as in the other.

Mr. CUMMINS. It would apply in respect io foreign coms-
merce as well as interstate commerce.

Mr. HARDWICK. Undoubtedly. I am glad the Senator does
not misunderstand mwe about that. It is exactly the same if the
rights of citizens are involved in either case; but it is very dif-
ferent if the rights of citizens of the United States are not in-
volved in the guestion of foreign importations. So much for
that distinetion.

There are two cases in the books, fairly recent ecases, which,
in my judgment, absolutely show what the temper and the
trend of the recent Supreme Court decisions are. They con-
strue the lottery decision, and one of them especially lays down
as clear as the sunlight the rule of law as applicable to this
case, and unmistakably defines the limits of constitutional
power.

In the case of Hoke against United States, decided In Two hun-
dred and twenty-seventh Unifed States, on February 24, 1913,
the court in a very labored decision, undertaking to show that
the Congress was supplementing the police powers and the local
activities of the several States and local communities, held the
white-slave law constitutional. It was held constitutional on the
theory, when you boil the opinion down, that because when the
woman arrives at a given point, her destination, one of the
results and purposes of her importation from one State into
another, is an intended violation of the criminal laws of the
State into which she is imported. It was, therefore. held in
that case that Congress had the power to say that the agencies
of interstate commerce should not be employed to bring people
into a State for the purpose of violating the laws of that State
when they arrived there. That is a very roundabout, tortuous,
and unsatisfactory deeision, to my mind, and yet that is finally
what the principle of the opinion is based upon. 1 ecall the atten-
tion of Senators again to the fact that the court claims that
Congress has the right to protect the citizens of a State from
the importation of articles, or persons even, that will be injurious
to them, because the States can not stop such importation at all
under State law unless Congress shall intervene and do so.

* Mr. BRANDEGEE. Mr. President, will the Senator parden
me an interruption?

Mr. HARDWICK. Certainly.

Mr. BRANDEGEE. In that case the person transported was
being transported for an immoral purpose, and the person trans-
ported was an immoral person.

Mr. HARDWICK. Yes.

Mr. BORAH. Well, Mr. President, what possible difference
could that make? It simply emphasizes the fact that the Su-
preme Court undertook to invoke the police power under the
commerce clause. v

Mr. HARDWICK. If the Senator will allow me, perhaps I did
not make myself plain.

Mr, BORAH. The Senator has been making a splendid argu-
ment. I am not complaining of that.

Mr. HARDWICK. This is what I meant, if the Senator will
let me repeat it. I meant that in every one of these cases
where the court have upheld such statutes, they have simply
done so because they say that Congress must have the power
to protect a State from the importation into her borders or
limits of articles through interstate commerce, the State itself
being powerless to do it, that are injurious to her health or
morals. That is the doctrine, as I understand it. I do not
think it is sound, but that is the principle on which it rests,

I think I ean come to this matter in a different way by an-
swering a question propounded by the junior Senator from
Towa [Mr. Kexyvox] in his speech the other day. In that
speech the junior Senator from Iowa said this:

Those in support of a aational child-labor law, however, do not need
to go to the extreme of EBcnator Beveridge's position. There is very
late authority for the doctrine that if the carrying of certain articles
in interstate commerce results in a use of those articles deleterions

to publlie welfare Congress has the right to prohibit such transporta-
tion. These authorities go so far as the consideration of the question
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of the usc by the consumer. 1 will agree that they do not go to the
question of the production, and that is the only difference in the con-
tention for a natiomal child-labor law.

Now, take it and confine it to consumption. Congress exer-
cises the power to protect a State against the importation of
something which when introduced into consumption within its
borders or limits is dangerous to publie health, to public safety,
or to public morals, on the theory and for the reason that the
State is utterly helpless—it having delegated to the General
Government, in common with the other States which form the
American Union, its power over interstate commerce—to pre-
vent the importation of such dangerous or unwholesome or un-
sound products; and on that theory every one of these cases,
except, possibly, the misbranding cases, to which the senior
Senator from Iowa [Mr. Coumanxs] referred just now, rests,
in my judgment. But when it comes to production it is different.
What does it matter to the people of the Senator's State, the
people of Towa, as far as their own material well-being is con-
cerned, as far as their own safety is concerned, as far as their
own comfort is concerned, whether children work in Georgia
or in North Carolina or in Florida? The article we send you
is sound. It will not kill you. It will not hurt you. It will
not cause the commission of crime. It will do you no harm;
but if anybody is harmed, it is us, in its produection.

The Senator sees the line I am trying to draw. You have
nothing to do with that. That is local self-government. Our
people at home, and each State in this American Republic,
know, or ought to know, best what they want to do with their
own and for their own; and so long as they do not injure other
States or the people of other States, they have the exclusive
right to determine their own policy.

1 hope I have made my position plain. That is the point I
have been trying to make in all this discussion.

Mr. BORAH. Mr. President——

The PRESIDING OFFICER (Mr. Brapy in the chair). Does
the Senator from Georgia yield to the Senator from Idaho?

Mr. HARDWICK. 1 yield to the Senator.

Mr. BORAH. So far as the white-slave act was concerned,
the enforcement of the law could be as thoroughly left to the
State as the control of the child-labor law.

Mr, HARDWICEK. No.

Mr. BORAH. If the parties are brought into the State for
evil purposes, they are within the State. They can be prose-
cuted under the criminal law. They can be taken charge of by
the eriminal law. They are completely within the control of the
State.

Mr. HARDWICK. Obh, I think the Senator is right in that
matter. I voted against that bill just for that reason. I had
no earthly idea that it was constitutional, and, of course, the
apt rejoinder would be—I have been expecting it here all day—
that I may be equally mistaken about this, which is quite con-
ceivable.

Mr. BORAH. It seems to me that the Supreme Court did
not lay down the rule that it did in the white-slave case because
the persons were being imported into the State and the State
was helpless to protect itself, but on the broader ground that
the National Government could deny the channels of interstate
trade to any immoral purpose or immoral practice or anything
which was deemed to be contrary to the good morals or health
of the people.

Mr, HARDWICK. At the present time I am not going to un-
dertake fo go into that in detail. I got the other idea very
strongly from some of the expressions in the opinion—that
they were going to aid the State authorities, but they rather
begged the question by saying, “ We are not in conflict in this
matter "—the Senator remembers that part of the decision, I
am sure—*‘ with the loeal police authorities. We are helping
them. We are aiding them. We are supplementing them in
what we do.” I admit that it is all as weak as water, accord-
ing to my opinion; but still that is the theory on which they
put it

Now, let us see. I do think, however, that there is one de-
cision—and I hope I will have the attention of the Senator from
Idaho, particularly with reference to that case—which points
out very plainly the difference between what can be done and
what can not be done under these decisions and where the line
of demareation is to be drawn.

At the October term, 1912, the case of McDermott v. The State
of Wisconsin (228 U. S., 115) came on to be argued, and it was
decided on April 7, 1913, just about 10 days after the White
Slave case, the Hoke case, was decided ; and that fact must be
borne in mind in considering the meaning of this decision. I
want to invite the particular attention of the Senate to just
what was said in this decision. It was a very carefully consid-
ered opinion. It looks to me like it lays down a rule which

seems to be pretiy clearly established on this subject—trouble-
some and perplexing as it has been to the court itself. In that
opinion Mr. Justice Day says:

That Congress has ample power in this connection—

That is, the regulation of interstate commerce—
is no longer open to question.

I will say that this was a pure-food and drugs case. The
articles were inherently unsound. I state that so that you may
get the proposition clearly in your minds.

To return to the opinion:

That Congress has ample power in this connection is no longer ope
to question. That body has the right not only to pass laws which shall
regulate lcﬁiﬂmate commerce among the States and with forelgn nations,
but has full power to keep the channels of such commerce free from the
transportation of illicit or harmful articles, to make such as are in-
jurious to the public health outlaws of such commerce and to bar them
from the facilities and privileges thereof.,

In other words, the court in that decision clearly draws this
line—that as to legitimate articles of commerce, articles of com-
merce inherently sound, articles of commerce that are not unlaw-
ful in character, articles of commerce that work no harm in their
use when they are sent to the people of other States and enter
into consumption in those States among the people who use
them—there can only be regulation by Congress, and the power
to prohibit can only be applied to illicit or unsound articles.

That is the doctrine. It is perfectly plain to me. I do not
approve all the meanderings by which the court adopted it, I
think the court has gone further than it ought to have gone,
but I want to repeat it, because unless my mind is utterly in error
about this entire question it seems to me to be the line that they
have drawn, and drawn with unmistakable clearness. Quoting
again from the opinion:

That body has the right not only to pass laws which shall regulate—

Not prohibit, but regulate—

le%ltlm&te commerce among the States and with foreign nations, but has
full power to keep the channels of such commerce free from the trans-
portation of illieit—

Evidently they had the white-slave business in mind there—

or harmful articles, to make such as are injurious to the public health
outlaws of such commerce and to bar them from the facllities and
privileges thereof.

Mr. BORAH. Mr. President, manifestly the Supreme Court
in the White-Slave case went beyond that rule.

Mr. HARDWICK. This decision was rendered 10 days after-
wards, and they cite the white-slave decision in this case. I

- think, under its reasoning, the white-slave decision is easily

accounted for, as I have already pointed out.

Mr. BORAH. Exactly, but it was upon a different state of
facts, and manifestly they went beyond that in the white-slave
case. Let me call the Senator's attention to an illustration.

Mr. HARDWICK. If the Senator will pardon me, I am
almost worn out, and I shall be glad to discuss this matter .
with him at some other time.

Mr. BORAH. I know the Senator is tired, and I beg his
pardon.

Mr. HARDWICK. I have occupied the floor much longer
than I intended. I appreciate the Senator’s interruptions. and
his great courtesy, and his aid to me in this debate, and I
appreciate the attention and aid of other Senators, but at pres-
ent I think I shall suspend.

I desire to thank the Senate and Senators who have honored
me with their presence and their attention to the remarks I
have made in this matter. I have a profound, fixed conviction
that this legislation is in violation of the Constitution of my
country and of my oath of office. Therefore it will be fmpos-
sible for me ever to support it, or to fail to do everything in
my power in an honorable manner to defeat it.

During the delivery of Mr. HARDWICK'S speech,

Mr. CLARKE of Arkansas, I suggest the absence of a
quorumn.

The PRESIDING OFFICER.
roll.

The Secretary called the roll, and the following Senators an-
swered to their names:

The Secretary will call the

Bankhead James Penrose Smith, 8. C.
Borah Johnson, Me. Pittman Smoot
Brady Johnson, 8, Dak. Poindexter Sterling
Brandegee Kenyon Ransdell Taggart
Clap La Follette Robinson Thomas
Chu'g. Wyo. Lane Baulsbury Thompson
Clarke, Ark. Lee, Md. Shafroth Townsend
Cummins Lewlis Sheppard Vardaman
Curtis MeCumber Sherman- Wad<worth
du Pont Martine, N. J. Shiclds Walsh
Fletcher Oliver Simmons Warren
Hardwick Overman Smith, Ariz. Weeks
Hughes Page Smith, Ga. Williams
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Mr. JAMES., T have been requested fo announce that the
senior Senator from Oregon [Mr. CHamseErtAIN] Is absent on
official business.

Mr. BANKHEAD. 1 desire to announce the absence of my
colleague |[Mr. UxpeErwoon] on account of sickness. This an-
nouncement may stand for the day.

The PRESIDING OFFICER. Fifty-two Senators having an-
swered to their names, a quorum is present.

After the conclusion of Mr. Harpwick’s speech,

Mr. BORAH, My, President, I will ask the Senator in charge
of the bill if he desires to proceed with the bill this evening?

AMr. ROBINSON. 1 should like to proceed ; and if the Senator
is ready to go ahead now, I should be gind to have him deo so.
I think there is no one on this side of the Chamber who wishes
to speak at this time.

Alr. GALLINGER. Mr, President, in view of the vacant seats,
I suggest the absence of a gnorum.

The VICE PRESIDENT. The Secretary will call the roll

The Secretary called the roll, and the following Senators an-

swered to their names:

Ashurst Harding La=e, Md, Sheppard
Bankhead Hardwick Lewis Simmons
Borah Hollls Martine, N. J. Smith, Ariz,
Brady Hughes Norris Smith, 8. C.
Brandegee Husting Oliver Smoot
Pryan Johnson, Me. Overman Stone
Chamberlain Johnson, S, Dak. Page Thomas
Clapp Jones Pomerene Tillman
Cummins Kenyon Ransadell Vardaman
Dillinghamn Eern Reed Wadsworth
Fletcher La Follette Robinson Walsh
Gallinger Lane Shafreth Williams

Mr. ROBINSON. 1 desire to state that the senior Senator
from Maryland [Mr. Satcrre] is absent on important business.

The VICE PRESIDENT. Forty-eight Senators have answered
to their names, There is a quorum present.

Mr. BORAH. Mr, P'resident, the Senator in charge of the
bill is desirous of making progress. No one else is ready to
proceed, and therefore I shall undertake to say what I have to
say in regard to the constitutionality of the measure before us.
I shall be brief. if I am not detained by interrupiions. The
Jjunior Senator from Iowa [Mr. Kenvon] some time ago dis-
cussed this matter at length and in all its phases, and the jonior
Senator from Arkansas [Mr. Rosixsox], who has charge of the
bill, has made a very elaborate presentation of it, these two
Senators presenting the view that the bill is constitutionnl. We
have also listened to an exceptionally able and earnest speech
upon the part of the junior Senator from Georgia [Mr. Hanp-
wick] advancing the other view. One might very well content
himself ordinarily with easting his vote and relying upon the
arguments already presented. But there is one feature of the
question which, while it has been advanced in the way of argu-
ment, seemns to me not to have been amplified as fully as the
authorities justify; and it is the legal principle apon which,
- in my judgment, the bill must be sustained, if it is sustained at
all. I shall not seek to advance either new or original argu-
ments, but to amplify or enlarge to some extent upon prin-
ciple so ably advanced by others.

The subject of interstate commerce is given over entirely to
the National Government. Whatever from time to time it mny
be deemed wise and necessary to do in the treatment of this
subject must be done by Congress. The power to regulate com-
merce among the several States is vested in Congress as com-
pletely and effectively, as fully and absolutely as it would or
could be in a =ingle State or sovereignty having a constitution
with the other provisions of our National Constitution. As has
so often been said, the power is plenary, complete within itself
and may be exerted by the Congress, and by the Congress alone,
to its utmost. Within the commerce clause itself we find no
limitation, no ecircumseribing of the power. Whatever iimita-
tion there may be upon Congress must be found in some other
provision or provisions of the Constitution, and perhaps I ought
to say in the fundamental principles of regulated and consti-
tutional government. For I take it that aside from the express
provisions of the Constitution that the nature of society and of
regulated government prescribes some limits which the legis-
lative power may not transcend. In other words, there is no
place in the fabric which the fathers constructed for the lodg-
ment of purely arbitrary power. But aside from such limita-
tions as may be found in other provisions of the Constitution
and those fundamental prineciples of organized society which
prohibit the exercise of purely arbitrary power, the power of
l(t}onigreas over intersiate commerce is complete and without lim-

ation.

This principle has been so often announced by the Supreme
Court, and referred to alrendy by able Senators, that I need
not take the time which otherwise I should have taken to call

attention at any lengith to the langnage of the Supreme Court
in defining this unlimited power which Congress has over the
interstate commerce. It is a subject matter which has been
turned over completely to one sovereignty, and that sovereignty
is the National Government. Whatever any sovereignty might
do, having a constitution with similar provisions to our Consti-
tution, with reference to this subject matter the National Con-
gress may do with reference to this subject matter which has
been turned over to it.

In the case of Hoke against United States, commonly known
as the white-slave case (227 U. 8., 308), it is said:

Congress is given power to late commerce with foreign nations
and among the several States. he power is direet; there no word
of limltation in it, and its broad and universal scope has been so often
declared as to make repetition unnecessary.

At the very beginning of the Government, in the case of
Gl’l:lbons against Ogden (9 Wheaton, 1), the Supreme Court
sa

This . 1
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tations other than are prescribed in the Constitution.

In the case of In re Rohan (140 U. 8., 545), the court said:

The framers of the Constitution never Intended that the legislative
!)owu' of the Nation should find itself incapable of disposing of a sub-

ct matter specifically admitted to its charge.

Disposing of it in all its fullness and completeness for the
interest of the Government or the sovereignty which is to exer-
cise the power.

Necessarily, Mr. President, there must come a time in the
regulation of interstate commerce when the subject of the publie
welfare and morals and the health of the people may be in-
volved. Necessarily there must come a time when the question
shall arise whether a regulation relates anlone to commerce or

. whether it has to do also with the morals and the health of the

people. If that question should arise with reference to inter-
state commerce—if the question of the public welfare or the
public interest or the health or the morals of the people should
arise—what sovereignty and what power alone may deal with
it? Manifestly the States can not deal with it, and manifestly,
if the subject matter is ever to arise and to be dealt with, it
must be dealt with by the only sovereign power which can deal
with the subjeet matter.

The bill before us, in my judgment, has its origin not in a
desire to serve commerce, technically and properly speaking,
but in a desire to serve humanity, and therefore has to do with
the morals and the citizenship of the country,

The question which is presented to us, therefore, in the con-
sideration of this bill is whether or not the commerce clause is
sufficiently broad to enable the Congress to take into considera-
tion those guestions of the health and morals of the people
when they relate in any reasonable way to interstate trade.
The question is, in other words, May with its power to
regulate commerce, make laws which have the quality of police
regulations? Can we in regulating commerce and under our
power to regulate commerce so regulate it as to serve the health,
the morals, and the welfare of the community?

Aside from the gquestion of this power to regulate commerce,
to augment or to keep the channels of interstate trade free from
obstruction, aside from the power to build up and aid interstate
commerce, has it in the regulation of commerce the additional
power to enact such legislation as relates alone to police regula-
tion or to the police powers?

If. we should find, Mr. President, that the Congress of the
United States has no such power it is mere sophisiry to
uncertake to sustain this bill upon the theory that it is in
augmentation or in ald of commerce, technically and properly
speaking. Unless the courts have gone so far as to say that
with reference to this subject matter, to wit, interstate com-
merce, that we may exercise Il power which has for its object
and purpose the protecting of the channels of interstate trade
from being used in a way which is deemed to be detrimental to
the public interests or to the health or fo the citizenship of the
country, in my judgment we can not sustain it at all

It is idle to say, Mr., President, that it is in aid of com-
merce per se to shut out an article because it has been manu-
factured by a child; it must have some broader purpose than
to serve economic interests alone. It is idle to say that it
is an aid or auwgmentation of commerce to shut out articles
whick have been manufactured in the same establishment as
articles which have been manufactured by a child under a
certain age. So we must meet the question squarely and
deal with the issue as it iIs presented, and ascertain if we
may whether or not the National Government . the
police power with reference to the channels of Interstute trade.

May I pause for a moment to inquire more particularly what
is the police power? What is the nature of it? When we speak
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of the police power of the State or of any sovereign we mean
nothing more than the power to legislate concerning persons and
things. If a particular subject matter has been turned over to
the National Government, then the police power of the National
Government with reference to that subject matter is no more
than the power to legislate concerning things and persons as
they have connection with this particular subject. This subject
matter, interstate commerce, having been turned over absolutely
to the National Government, does not all the attributes of sov-
ereignty go with the power?

In the case of Munn v. Illinois (94 U. 8., 125):

The police wmmnothlnsmmorlassthmthapowmot
gnvemment in‘lrt:rent in every wverelgntﬁ] *  that is to say,

e power to govern men and things.

In other words, it is the discretion of sovereignty with refer-
ence to any subject matter upon which that sovereignty may act
in legislation or in matters of government, its regulation and
control of a subject in whatever way becomes necessary for the
public good. If a particular sphere is wholly within the sover-
eignty of the Federal Government, it must follow that it has the
power to regulate for and in accord and in harmony with the
public good.

The Supreme Court has further said in the case of Railway
Co. v. Husen (95 U. 8.):
sul?l{'cttgz t‘:naﬁail‘l;?llslcgtpr:‘;g‘ﬂnotfs tnh:dsbuﬁlt-gena in orﬁa:ila"l t?) secu'r:'a the

general comfort, health, and prosperity of the community.

If this be the general police power, would not such police
power necessarily attach wherever and whenever sovereignty
was anthorized to deal with a particular subject? Such sov-
ereignty would not possess general police power, but with refer-
ence to the subject matter over which it was authorized to act.
It would necessarily be permitted to do any and all things neces-
sary to secure the general comfort, health, prosperity, morals,
and safety of the people.

I do not claim, of course, that the National Government
posseses a general police power. I claim that If possesses the
police power relative to the particular subject matter which is
turned over to it for legislation. Of course, the general police
power belongs to the State, and the National Government pos-
sesses no police power except that which is drawn to it or
which draws to itself by reason of the particular subject mat-
ter having been given over to it for legislation.

Mr. BRANDEGEE. Mpyr. President—

Mr. BORAH. I yield to the Senator.

Mr. BRANDEGEE. It does not seem to me that the guali-
fication the Speaker has made, which I suppose was an extract
from the ecourt’s decision, would limit the power of Congress,
if it has a national police power with relation to the subject
matter, the power being directly conferred upon Congress by
the Constitution, because the Senator says he does not claim
that the National Government has general police power but
only police power in connection in this instance with the regu-
lation of commerce among the States. If they have that
national police power in connection with the regulation of
commerce among the States, what Is the limit to which Con-
gress may go in regulating the affairs of the State and of the
people within the State? Congress having the discretion itself
to say what it does is for the benefit of the people of the several
States, can it not prescribe anything in relation to the conditions
and circumstances of manufacture in the States as a standard,
and then prohibit the articles produced in those States from
entering into interstate commerce unless they are manufaectured
in accordance with the standards set up by Congress, if the
Senator's contention is correct?

Mr. BORAH.  The Senator has presented a question which
would involve a definition of the police power; that is, the ex-
tent to which any sovereignty might go in the regulation, for
instance, of intrastate commerce. The Senator might ask me
to what extent may the State government go in prohibiting the
channels of intrastate commerce from being used in certain
ways. I would be unable to answer that. There has never been
a definition of the police power. It is to some extent, as was
said by Justice Holmes in a late decision, what the community
predominantly comes teo consider to be to the benefit of the
community generally. The Supreme Court has never undertaken
to define it with reference to the State, and of course I would
be unable to say to what extent the Supreme Court might go
in the regulation of commerce in the control of these matters
which it deemed to be for the interest of the public welfare or
public morals.

But this is my contention, the Senator will bear in mind.
The National Government has been given the power to regulate
commerce. That is a substantive grant. With it goes the im-
plied power to so regulate as to serve the general community,

its health, its morals or its public interest. The limit of that
may be different under different eircumstances, because there
can be no possible doubt that is what is deemed to be a regula-
tion under the police power or a reasonable exertion of police
power to-day may be different from what it will be 25 years
from now. The police power is after all the subjecting of all
persons and things to what is deemed to be the interests of the
entire community, and the interests of the community may be
different in one decade from what they are in another.

Mr. BRANDEGEE. I presume the Senator would agree that
the prescribing of the hours during which children might work
in the several States and the ages at which they might work
would be an exercise of the police power.

Mr. BORAH. Yes, sir.

Mr. BRANDEGEE. If that is so, and of course it is so, and
if Congress in the regulation of commerce under the Constitu-
tion among the States can exercise police power to that extent,
I can not conceive of the police power which Congress could not
exercise in the several States. If the exercise of the police
power as defined by the Supreme Court and cited by the Senator
is the power to legislate concerning men and things, I ean mot
see why in regulating commerce on the pattern upon whieh this
bill is fashioned Congress can not prescribe everything that is
now left to State laws to prescribe and to put an inhibition on
the products of any State from entering into interstate com-
merce unless they operate their State and the lives of their peo-
ple ;o ti:;)nform to standards in the discretion of Congress as set
up by it.

Mr. BORAH. As I proceed with the authorities, I will under-
take to differentiate with reference to the limits to which Con-
gress may go.

Mr. CLAPP. If the Senator will pardon an interruption,
would there not be an analogy found by taking the opinion of
Justice Holmes as the basis with reference to what is the State
police power, being measured somewhat by the general sentiment
of the community, and with reference to the application of the
police power to the Federal Government to be the general senti-
ment and purpose of the people of the Nation? It strikes me
that there is an analogy on which we may well found the sup-
position that this law would be recognized as valid.

Mr, BORAH. T think that is an illuminating suggestion, und
I thank the Senator.

Let me in further response to the Senator at the present time
call his attention to the fact that the Supreme Court has never
undertaken to define the police power either with reference to
the State or National Government. But I think the Senator
from Connecticut will agree with the proposition that there
must necessarily come a time in the regulation of commerce
when something aside from the mere augmenting or aiding of
commerce would be involved. That is to say, there are things
so pronouncedly bad, so pronouncedly immoral, that the chan-
nels of interstate trade ought to be shut to them. That being
true, who would exercise that power? Undoubtedly the State
can not exercise it.

If we concede that, there must come a time when the chan-
nels of interstate trade are being used in a way so pro-
nouncedly against the public interests or the public morals or
the publie health that it must be dealt with, the National Gov-

ernment must deal with it, and when it does, it is exercising

the police power with reference to that subject matter. 'The
State can not do it ; some sovereignty must do it; no one but the
National Government can do it

Mr. BRANDEGEE, The Senator has asked me that ques-
tion. Of course, I concede that already that has been done,
and 'sustained by the Supreme Court in relation to articles
in themselves noxious or dangerous to the public health or the
publie morals. The distinction that T think there is between
the principle involved in the pending bill and all the other
cases that have been decided along these lines is that this bill
does not propose to deal with the article transported. It pro-
hibits the transportation of the article absolutely unless made
in accordance with rules set up by Congress in the State of
its origin. I think there is a distinetion between those cases
and this one.

Mr. BORAH. Perhaps we can deal with that subject bet-
ter when we come to analyze those particular authorities.

Mr. BRANDEGEE. I would have not made the statement,
except that the Senator directed his remarks to me.

Mr. BORAH. I am not objecting to the interruption at all

Justice Holmes in a late case, Noble State Bank against
Haskell, speaking for the ‘entire court, said, in a general wny,
that the police power extends to all the great public needs:

It may be t forth in aid of what is sanctioned by usage or held

by the prevailing morality or strong and pre;pcndemnt opinion to be
greatly and immediately necessary to th2 public welfare.
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Now, certainly, it would be admitted that if that is a defini-
tion of the police power we must exercise such power as that
with reference to the regulation of commerce, and, as I gaid a
moment ago, if it is to be exercised at all in reference to inter-
state commerce it must be by the National Government and
not by the State government.

Whatever power the State may see fit to exercise in the
regulation of intrasiate commerce is exercised by virtue of its
police power; in other words, in regulating the commerce en-
tirely within a State it does o in exercise of the police power
of the State. Now, the National Government may exercise
the same power and the same control and make the same regu-
lations with refercnee to interstate commerce that the State
government may over domestic or intrastate commerce. If we
call one the police power, what is the other? Is it not the
police power of respective sovereignties over their respective
subjects? Is not, after all, this subject a simple one which
consists of the exercise of the police power of the sovereignty
over the- particular subject matter which has been assigned
to that sovereignty?

Having ascertained, Mr. President, what the police power is,
does Congress possess that power with reference to interstate
commerce? I wish to quote here a brief statement from Rufus
Choate, made in the Senate March 14, 1842, It illusirates my
contention that for a long number of years we have heen
exercising with reference to interstate commerce a power which
is no other than the police power; that while it has not been
80 desi‘?nted and is not now designated in so many ferms as
being the police power, in its essentinl nature it was and is
the police power, Mr. Choate says:

The framers of the Constitution meant to clothe you with the
fower of disarming it (commerce) of all the evil and extracting l"mm
t all the to which the wisdom of the Government is equal. They
could not have intended to do anything so absurd as simply to author-
ize and require you to promote, enlarge, or advance commerce per se
and in the abstract without regard to its quality ; to its adverse or
its propitious influence upon the prosgﬁril:y, the morality, the health,
and the industry of the people; to the it brought home; to
the goods it carrled away; the national character of the tonnage it
employed and of the labor it rewarded. (Rufus Choate in the Senate,
Mar, 14, 1842.)

The language of the distinguished Massachusetts lawyer is to
the effect that it was not designed that Congress should be
limited to the mere question of dealing with this subject
matter as commerce per se technically and properly speaking,
but it should operate in the whole realm of legislative regula-
tion where the public interest is involved, the public health
involved, or the public welfare involved.

The distinguished Senator from Georgia [Mr. HArpwICK]
awhile ago referred to the eminent constitutional lawyer, Judge
Cooley, and he Is, of course, among the most distinguished of
our constitutional authorities. Mr, Cooley said in his Consti-
tutional Limitations:

It is not doubted that Congress has the power to go beyond the
general regulations of commerce which It is a custom to establish and
to descend to the most minute directlons If it shall be deemed advisable
and that to whatever extent ground shall be covered by those direc-
tions the exercise of State power is excluded. Congress may establish

lice regulations as well as the States, confining their operations to
he subjects over which it is glven control by the Constitution.

It seems to me if that be sound—and I take it that his
opinions are generally credited as sound upon such subjects—
Congress may establish any regulation which it deems to be in
the exercise of police regulation, so long as it touches the sub-
ject matter of interstate trade. If Congress comes to the con-
clusion that the channels of interstate trade are being used in
such a way as to injure the public interests or the public
morals or the public welfare, it may deal with that subject
matter just the same as if the States should come to the con-
clusion that the intrastate channels of trade were being used
to the detriment of the publie interest or of public morals.

Mr. OVERMAN, Wheat being a subject of interstate com-
merce, does the Senator think that under the police power
this Government would have the right to say that no person
shall work more than eight hours in the wheat fields of Min-
nesota, for instance?

Mr. BORAH. I do not know that I caught the Senator's
question. He referred to wheat and then spoke about labor, as
I understood it.

Mr. OVERMAN. I referred to the regulation of the hours of
labor in the wheat fields of Minnesota; and I asked, Could
Congress prohibit wheat from going into interstate commerce
if produced by labor in the wheat fields of Minnesota working
more than eight hours a day?

Mr. BORAH. DMr. President, I would have to answer that
by saying that, in my opinion, neither the State nor the Na-
tional Government could undertake the exercise of that kind
of power and eall it a police power,

Mr. OVERMAN. Why not?

Mr. BORAH. Because it would be deemed to be beyond what
has been considered the public interest or the public welfare
or the public health, and would not come within the limits of
the pollce power.

Mr. OVERMAN. What would be the difference between that
kind of a law and a law prohibiting the working for meore
than eight hours in a mill?

Mr., THOMAS. Mr, President, let me ask the Senator, if I
may, whether his argument does not necessarily involve the
power of Congress to provide, if it desired to do so, that no
wheat or other agricultural product shall enter into interstate
commerce which is produced by child labor working more than
eight hours a day?

Mr. BORAH. Does the Senator from Colorado put that
question to me?

Mr. THOMAS. Yes.

Mr, BORAH. Well, my opinion is, Mr. President, that con-
ditions might be such that that would be deemed to be within
the police power of the National Government. Of course, I
can not conceive of a condition of affairs arising in which it
would be deemed to be to the public detriment that a child
should not work in the wheat flelds more than eight hours a
day. Many questions might be asked upon the border line be-
tween what is a proper police regulation and what is not, and
no man can tell unless the facts are presented to him in their
entirety, whether it is contrary to public interests or to the
public welfare or not.

In my opinion, if the child-labor question had been presented
to Congress or to the Supreme Court 50 years ago, before fac-
tories became so universally established, and before the effect
of child labor in those factories hnd been discerned, before it
was believed to be contrary to the building up of the best eltl-
zenship of the country, we would likely have been unable to
satisfy either Congress or the Supreme Court that this was a
proper exercise of police power. Now, such conditions might
arise and prevail that the working of children more than eight
hours a day in a wheat field might be deemed destructive of
their health and their development; if so, then if the products
of their labor went directly to the channels of interstate com-
merce it could, under the principle for which I am contending,
be inhibited to commerce.

Mr, OVERMAN, Mr, President, so far as the sentiment is
concerned, there is now a propaganda going on in this country
proposing, as I understand, that an amendment be added to this
bill that children shall not work in the fields for more than
eight hours.

Mr. BORAH. Yes. Well, I can understand that propa-
ganda might be going on, but I do not believe that it is very
well founded.

Mr. OVERMAN. Mr, President, I know a Senator on the other
side of the Chamber who has some letters from women asking
that such an amendment be adopted to the bill.

Mr. THOMAS. Mr. President, if the Senator will permit me,
for I do not intend to interrupt him at all—

Mr. BORAH. I am very glad to yield to the Senator.

Mr. THOMAS. I introduced an amendment this morning
along the lines suggested by the Senator from North Carolina
[Mr. OvermaAN], the purpose of which was to call attention to
certain evils of child labor in other departments of industry,
with a view of endeavoring, if possible, to so provide in the law
as to meet all the conditions which invoke this exercise of con-
gressional power.

Mr. BORAH. Mr. President, if the Senator from Colorado
please, of course the question presented to me by the Senator
from North Carolina and the other questions are questions
which require of me a definition of the police power of the
Government, rather than a discussion of the question which I
am now presenting, as to whether or not the National Govern-
ment possesses the police power with reference to interstate
commerce. I have never known a court to undertake to define
what the police power is within limitations or laying down
rules by which it could be determined definitely, and I certainly
would not, in the presentation of this question, deem that it
devolved upon me or upon any of the supporters of this bill,
to define in all its applications the police power. What I say
is, that whatever the police power is, and the extent to which
it may go, the National Government does possess it with refer-
ence to the channels of interstate trade,

Mr. BRANDEGEE. Mr. President, if the Senator from Idaho
will permit me right there, I wish to say that it seems to me,
even conceding the statement of the Senator, to wit, that in the
regulation of commerce among the States, Congress must
possess some power, at least, in the nature of police power;
the Senator is in danger of confusing that with the regulation
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of production. Granted that the Cangress may have authority
to exercise all regulations about the subject that it is authorized
to legislate upon, to wit, commerce among the States, is that
the same thing as setting up a standard of production in the
State of origin, and then prohibiting Interstate commerce in
articles in the State of origin that do not come up to a standard
of production fixed by Congress?

Mr. BORAH. Mr. President, as I said a moment ago, I am
going to undertake to analyze some of the authorities in a few
moments, to see the exteant to which we may go, but in the
meantime let me say that long years ago when that question
was raised——

Mr. BRANDEGEE. In the Knight sugar case.

Mr. BORAH. And prior to that time—during Marshall’s time—
in which the subject of the exercise of this power and the
abuse of it was discussed, Chief Justice Marshall said that the
only remedy for that, and the only safety that the people had
against the abuse of such power, it being in existence, was the
change of their public representatives. In other words, the lia-
bility to abuse is no argument against the existence of the power.

Mr. SMITH of Georgia., Mr. President, will the Senator
from Tdaho allow me to ask him a question?

Mr. BORAH. I yield.

Mr, SMITH of Georgia. I do not ask the Senator to answer
me at once, but I do ask him during his argument, to which
I am listening with interest, to say if it is not a reasonable
claim that the police power must be incident to the interstate
commerce itself and connected with transportation fromn State
to State, or police responsibility rather than a responsibility
entirely independent of transportation?

Mr. BORAH. 1 think that is true.
treatise on the police power, says:

It is impossible to deny that the Federal Government exercises a con-
siderable police power of its own. This police power rests chiefly upon
the comstitutional power to regulate commerce among the States and
with forelzn nations, but not exclusively so. ®* * * It must now
also be regarded as firmly established that the power over commerce,
while primarily intended to be exercised in behalf of economic interests,
may be used for the protection of safety, order, and morals,

Would there be any question of the power of Congress to pre-
vent the running of freight trains on Sunday in the interest of
the health and morals of the people? If so, would not this
clearly be an exercise of the police power?

Mr. WORKS. Mr. President——

Mr. BORAH. Just a moment. The police power has been
held to be an attribute of sovereignty possesed by every sov-
ereign State and a necessary atiribute of every civilized gov-
ernment. In my judgment, the police power necessarily inheres
in any government concerning that subject matter over which
that Government exercises complete sovereignty. In other
words, the police power is but another name for that authority
which resides in every sovereignty to pass all laws for the
proper regulation and control of any subject matter committed
to that sovereignty in the interest of the health, the morals, and
the public welfare of the community.

Mr, WORKS. Mr. President, the quotation the Senator has
read touches a phase of this question about which I should like
to be informed. It refers to the power of the Government to
regulate the running of freight trains, for example, as a part of
its police power. Does the Senator think it would have that
power where the freight train was operated over a railroad
running exclusively within a State?

Mr. BORAH. No; certainly not.

Mr. WORKS. Then it must be connected with interstate
commerce,

Mr. BORAH. Certainly, but if Congress should inhibit the
running of interstate freight trains through a State on Sunday
it would be in the interest of the public morals of the State.
rather than in the interest of commerce.

Mr. WORKS. Certainly, that would undoubtedly be true;
but it must connect itself in some way with the power of the
government to deal with matters which affect more than one

tate.

Mr. BORAH. 1 do not contend otherwise. !

Mr. WORKS. I did not catch the name of the author from
whom the quotation was taken.

Mr. BORAH. The particular quotation with reference to
freight trains was from the Senator from Idaho.

Mr. WORKS. Very well. Then, I was questioning the cor-
i'gcttllaess of the statement of the case by the Senator from

aho.

Mr. BORAH. There are plenty of authorities to the effect
that Congress may do that thing.

Mr. WORKS. I have no doubt of their power to do that as
connected with interstate commerce. I think the Senator is
right about that unquestionably.

Prof. Freund, in his

Mr. BORAH. I have not contended for a moment that Con-
gress could pass an act providing that an intrastate road shonld
not ron its freight trains on Sunday.

Mr. WORKS. I asked that guestion in view of the sugges-
tion made by the Senator from Georgia [Mr. SmrTH] a moment
ago, whether it was not necessary to connect the exercise of
such authority in some way with the power to deal with
interstate commerce.,

Mr. BORAH. In the case of Bank +. Haskell (219 U. S,
111) the court says:

It may be said in a general wa
the great public needs. It may
tioned by usage or held by the prevailin
ponderant opinion to be greatly and imm
welfare,

Again, the Supreme Court says in the case of Mutual Loan
Co. against Martel, in Two hundred and twenty-second United
States, page 232:

The police l’&ower is not confined to the suppression of what is of-
fensive, disorderly, or Insanitary, but extends to so dealln th the
conditions which exist in the State as to bring out of them the greatest
welfare of its people.

In a sense the police power is but another mame for the power of
government and a contention that a particular exercise of it offends
the due-process elause of the Constitution is apt to be very intangible
to a precise consideration and answer.

Mr. President, I want to examine some of the authorities, and
the first one that I shall ask the Senate to consider with me is
what is known as the Lottery case. There was a time when the
Lottery case was looked upon as being questionable law in the
Supreme Court of the United States, the opinion having been
rendered by a bare majority of the court, as I remember—at
least there were strong dissenting opinions—but in view of the
subsequent decisions of the Supreme Court of the United States
I think that there can be no doubt any longer that the majority
opinion of the court ir the Lottery case has come to be the settied
law of the Supreme Court of the United States. The Lottery
case can not be sustained upon any other principle or theory than
that of the power of Congress to protect the channels of inter-
state trade from use by people for immoral purposes or for pur-
poses which are deemed to be detrimental to the public interests.
No one can contend successfully, for instance, that the mere
transporiation of a lottery ticket through the channels of inter-
state trade, considering the tickef itself and its inability of
itself to work any detriment to the community in its course of
transportation and the manner of its carrying, would be a sub-
ject matter whieh the Congress would take consideration of
if it were not permitied to consider also the other proposition
of the effect upon the morals of the community in the use of the
lottery ticket. The statute, as Senators will remember, was a
criminal statute, and I want to read it. It says:

That any person who shall cause to be brought within the United
States from abroad for the purpose of dispos of the same, or de-

ted in, or carried by the mails of the United States, or carried

m one State to another in the United States, an per, certificate,
or instrument purporting to be or represent a ticket, chance, share,
or interest in or depending upon the event of a lottery, so-called gift,
concert, or similar enterprise, offeri prizes dependent upon the law
of chance, or shall cause any advertisement of such lottery so-called
gift concert or similar enterprises, offering prizes dependent upon lot
or chance, to be brought into the United States, or deposited in or
carried by the malls of the United States, or transferred from one
State to another in the same, shall be punishable in the first offense
by imprisonment for not more than two years or by a fine of not more
t{an il.ooo. or both, and in the second and after offenses by such
Imprisonment only.

Almost every guestion which has been raised with reference
to the child-labor bill was raised by the distinguished lawyers
who argued the lottery case. It was believed to be the entering
of the National Government into intrastate concerns for the
enforcement of the criminal laws of the State. It was con-
tended that it was not enacted in the interest of commerce,
that it was simply to enforce certain laws which had to do
with the moral conduct of the individuals in the particular
States where they were located. It was urged that it was a
subterfuge, while professing to regulate commerce, was in fact
intended alone to punish individual conduct.

Justice Harlan, who wrote the opinion of the court, said:

If a State, when comsidering legislation for the suppression of lot-
teries within its own limits, may properly take into view the evils
that inhere in the raising of money in that mode, why may not Con-

invest it with power to regulate commerce among the several
tates, providing that such commerce shall not be polluted by the car-
ing oPlotterx tickets from one State to another? In this connection
f{mnst not be forgotten that the power of Congress to regulate com-
merce among the States is plenary, i8 complete in itsell, {8 subject to
no limitations except such as may be found in the Constitution. What
provision in that instrument may be regarded as llmitlng the exercise
of the power granted? What clanse can be cited which in any degree
countenances the su tion that ome may of right carry, or causc ro
be earried, from ome Btate to another that which will harm the pub-
e morals? We can not think of any clause of that instrument ihat
could possibly be Invoked by those who assert their right to send lot-

that the police power extends to all
e put forth in aid of what is sanc-
morality or strong and pre-
intely necessary to the public
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tery tickets from State to State except the one providing that no per-
gon shall be deprived of his liberty without due process of law.

The public morals, Mr. President—not the morals of the
State of Idaho, not the morals of the State of North Carolina,
but the morals of this one unity, the Nation and the people who
are subject to it. Can a State be more interested in the pro-
tection of the moral and physical well-being of the citizen than
is the United States?

The misery, sir. which has haunted the dark lanes of London in

these many years; the dismal, soulless beings who for genera-
tions have crowded Trafalgar Square, came near being Eng-
land’s undoing in her hour of greatest need. The Boer war
admonished her that some sinister influence was at work with
the finer virtues of her manly people—that something of the
moral fiber, the physical prowess, and even love of country,
had been forfeited in the fearful grind for wealth. And when
the present erisis came on, the warning which she had received a
few years ago came to be a troubled realization. If the time
ever comes when we are called upon, as some nations are now
being called upon, to test the endurance and capacity of our
people even unto the utmost, to search the hearts and souls
of our people for those qualities of citizenship which in the
last analysis are the real reserves of the counfry, we may
be called upon to reflect upon our past conduct relative to our
effort to maintain and preserve the citizenship, the stature, the
physical and moral well-being of our entire people. For
np;)i? their shoulders alone rests the Republic in the hour of
peril.
Now, in this larger and broader and more tremendous ques-
tion of the upbuilding and preservation of our citizenship the
keeping it up to the highest standard of moral and physieal
efficiency may we not so regulate and control the instrumentali-
ties of government as to discourage and punish those who are
engaged In practices wholly inimical to the building up and pres-
ervation of our citizens? If we find those in our community
employing the young of our country under such conditions as
ultimately to affect the whole country, to lower the standard
physically and morally of our people, may we not in the exercise
of the power granted to Congress to regulate commerce so regu-
late it as to withdraw from them the means of interstate com-
merce while they are so engaged In such practices? In other
words, may we not in regulating commerce so regulate it as to
serve this great cause of upbuilding and preserving the moral
and physical well-being of our entire citizenship? Are those
who are engaged in the practices which are condemned by the
common judgment of men to be contrary to the best interests
of the people as a whole entitled to use the facilities of inter-
state commerce in carrying on their business? If we must say
that notwithstanding the immoral methods of production, your
products are nevertheless entitled to enjoy the same privileges
as products produced in accord with the best interests of the
country, if in other words, the inanimate object of commerce
itself being clean and in no sense dangerous it must go through
the channels of trade notwithstanding it was produced in ways
wholly at war with the best interests of society and of the Gov-
ernment, then of course the supporters of this bill are wrong in
their contention. But if, on the other hand, we may take into
consideration in {he regulation of commerce the interests of
communities as a whole, the welfare of the people as an en-
tirety, the general interests of the Nation, and so regulate it as
to conserve and encourage and augment those interests, then
the supporters of this bill are upon safe ground.

The public morals, the public interest, and citizenship, as in-
dicated by Justice Harlan in this opinion, are within the pur-
view, of the National Government quite as fully and completely
as within the purview of the State government. And when
these matters are reasonably related to interstate commerce,
when they may be conserved by the regulation of interstate
commerce, Congress may act.

If the carrying of lottery tickets from one State to another be inter-
state commerce, and if Congress is of opinion that an effective regula-
tion for the suppression of lotteries, carried on through such commerce,
is to make it a criminal offense to cause lotterg tickets to be earried
from one State to another, we know of no authority in the courts to
hold that the means thus devised are not appropriate and necessary to
protect the couniry at large against a species of Interstate commerce
which, although in general use and somewhat favored in both National
and State legislation in the early history of the country, has grown
;\pntgot[l'!srcputc and has become offensive to the entire people of the

The Senator from Connecticut [Mr. Braxpecere] awhile ago
put a question as to the extent to which we could finally go
in this matter. The same question was presented by the Sena-
tor from North Carolina [Mr. OveEramAN]. As Justice Harlan
says, lotteries have come at last. in the judgment of the people
of the United States, to be inimical to the public interest; and
we having arrived at that conelusion, the mere fact that we

did not entertain such an opinion 50 years ago is no reason
why we should not exercise the powers of Congress in accord-
ance with the public opinion which we entertain at this time.

Now, Mr. President, let us look for a moment at the white-
slave decision, :

Mr. WORKS. Mr. President, before the Senator leaves that
subject, I have no doubt myself of the correctness of the de-
cision in the lottery-ticket cases. I have just as little doubt
of the proposition advanced by the Senator from Idaho that
the Government of the United States has the right to protect
the morals and the health of the country as a country, or as
whole; but that, it seems to me, does not quite meect the
situation,

It is not claimed that the thing to be earried in this ease is
detrimental to health or morals at all. The bill goes back
into the State, and prohibits the carrying of these goods be-
cause they are manufactured in a particular way within the
State, It seems to me to present an entirely different propo-
sition. That is the phase of the case that I should be glad to
have the Senator from Idaho cover in what he is going to
say—and I have no doubt he will—because that is the trouble-
some feature of it to me,

Mr. BRANDEGEE. Mr. President, if I may be permitted to
make a suggestion, innsmuch as the Senator has alluded to the
question I asked him, the same thought oceurred to me that has
occeurred to the Senator from California. In fact, it was dis-
cussed at length before the committee in the hearings. It seemed
to me that the distinction between the lottery case and the
principle which i the basis of this bill was that the lottery
decision prohibited the transportation of an integral part of the
lottery system itself. This bill seeks to prohibit nothing of that
kind. It does not prohibit the transportation of child labor or of
children, but of an innocent product of child labor.

Mr. BORAH. But the question is, Why did the National Gov-
ernment prohibit the transportation of that particular ticket?
Was it because of any defect in the ticket itself, because it in
itself was dangerous to commerce, or because during its trans-
portation it might in any way diminish or disorganize or de-
moralize commerce? It was because of the intent with which it
was sent through the channels of interstate trade, and it was
prohibited for the reason, and no other reason, than becausc
Congress said that the channels of interstate trade shall not be
used for a purpose—whatever that purpose or however used—
which may be considered detrimental to the public welfare.
Now, if you may not use the channels of trade fo carry articles
which end in immorality and evil, ean yon use the channels
of trade to carry articles produced by immoral and wrongful
methods?

Mr. WORKS. Baut it was intended to prevent the carrying
of an unlawful or immoral influence into another State.

Mr. BORAH. If you can prevent the carrying of an article
into a State because it may have an immoral influence when
it gets there, may you not exercise the same power to prevent a
man from carrying an article out of a State when he has pro-
duced it in a way which is deemed to be immoral where it is
being produced?

Mr. WORKS. That is, to my mind, the erux of the whole
question.

Mr. BORAH. Yes. I can not see how it can be very well
said that Congress was given a power which it may exercise
for the benefit of those at one end of the channel, and which
it may not exercise for the benefit of those who are at the other
end of the channel. The Congress closes its channpels to an ar-
ticle because it may effectuate wrong; may it not deny its chan-
nels to trade which, because it ean be shipped, helps to make
wrongdoing profitable?

Mr. HARDWICK.
to me?

The VICE PRESIDENT. Does the Senator from Idaho yicld
to the Senator from Georgia?

Mr, BORAH. Yes, sir.

Mr. HARDWICK. If the Senator will pardon me, it is on

Mr. President, will the Senator yiecld

this theory: That so far as the consumption end of it is econ-

cerned, the several States of the Union can have no protection
unless Congress gives it; and they, against their will, and
without power to prevent it, will be put at a disadvantage aund
compelled to do something or to receive something that they
do not want to receive. But in the case of production, going to
the other end, the conditions of labor referred to on this very
subject ean only be such as the State permits, and they do not
affect anybody except the people in that State.

Mr. BORAH. Let us examine this other case that we have
before us and see if it throws any light upon the subject. That
in the ease of Hoke 7. The United States (227 U. 8., 308),
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known as the whiteslave case. The Supreme Court says in
this case, in the syllabi:

While women are not articles of merchandise, the power of Congress to
regulate their transporiation in interstate commerce is the same, and
it may prohikbit such transpertation if for immoral purroacs.

The vight to be transported in interstate commerce is not a right to
employ interstate transportation as a facility to do wrong, and Con-
gress may prohibit such transportation to the extent of the white-slave
traffic act of 1010,

1f you can not use the channels of interstate trade for the
purpaose of effectuating a wrong, can you use the channels of
interstate trade to carry a product which has been produced or
cffectuated by a wrong?

Mr. WORKS. Mr. President, it seems to me that the dis-
tinction lies in the fact that in the white-slave cases they were
trying to prohibit the carrying of an immoral influence into
another State. .

Mr. BORAH. Not necessarily, Mr. President. If A should
have invited a woman from Louisiana or New Orleans to go
to DBeaumont, Tex., although the woman may have known
nothing of the purpose, and although she might have been as
pure as the driven snow when she arrived there, if he after-
wards induced her to enter into a state of concubinage he had
violated the law.

A transaction had occurred which was wholly within a State,
wholly within the control of the State government, wholly
within the eriminal law; but the man had used the channelg of
interstate trade in earrying a perfeetly innocent person and a
perfectly moral person to that place for the purpose of accom-
plishing his purpose. ?

Mr. WORKS. Yes; but I will suggest to the Senator that he
must take into account the man as well as the woman. The
woman may have been perfectly innocent in the case suggested
by the Senator. It is the man that is inducing the transporta-
tion of the woman from one State into another.

Mr. BORAH. Exactly; but the man had not been in the
channels of interstate trade. Ile had not been in the course of
transportation at all, He had not passed over the road. The
only one who had been in the channels of trade and had passed
over the channels of trade in the train or was in commerce was
the perfectly innocent party.

Mr. CLAPP. Even if the man went along, his going was not
commnierce.

Mr. THOMAS. My, President, suppose there should be off-
spring as the result of these immoralities; would Congress
have power, in the exercise of its power to regulate commerce
among the States, to prohibit their transportation from one
State to another?

I ask the question in all seriousness, Mr. President, hecause
I think it i= a distinetion which might be applied here; and if
the Senator's argument, to which I am listening with profound
interest. is correct, then it would seem to me that Congress
could so legislate.

Mr. BORAH. Yes; I think so. I do not think that would be
sufficiently incidental to the interstate-commerce uct, or trans-
portation, perhaps, to come within the control of Congress.

Again, the Supreme Court in the syllabi says:

Congress may adopt not only the necessary but the convenlent means
necessary to exercise its power over a subject completely within its
power; and such wmeans may have the quality of police regulations.

Well, when it has the quality of police regulations it is police
regulation. It is no different than if the court, instead of say-
ing *“have the quality of police regulations,” had said, * has
the power of police regulation.”

Then the only question is, My, President, To what extent may
Congress exercise that police power? 1 concede that it must be
the exercise of such police power as is incidental in a reasonable
way to commerce, or to interstate commerce. If it'is wholly
disconnected from interstate commerce, and ean not be said to
be reasonably allied with it or in any way connected with it,
certainly the mere fact that Congress possesses the police power
would not enable it to deal with it,

Mr. BRANDEGEE. Mr. President, will the Senator permit
me to ask him there to explain how the regulation of the hours
of Iabor in a mill in a State is related to interstate commerce?

Mr. BORAH. In just a few minutes, when I get through with
this decision, I will do that, or try to do it, at least.

The court says:

What the act condemns is transportation obtained or aided or trans-
portation induced in interstate commerce for the immoral purposes
mentioned. * * * It urges a right exercised In morality to sus-
tain n right to be exercised in immorality. It is the same right which
attacked the law of Congress which prohibits the carrying of obscene
literature and articles desij:ncﬂ for indecent and Immoral use from one
State to another, = = It is the same right which was exeluded
as an clement as alfceting the constltutionality of the act for the sup-
j_)rt_-%s.-ioe of lottery trafic through national and interstate commerce.

It is the right given for beneficial exercise which is attempted
to be perverted to and justify bancful excrcise, as in the instances

stated and which finds further illustration in Reid ¢. Colorado (187
U. 8, 137). This constitutes the supreme fallaey of plaintiffs’ error.
It f}ormdos and vitiates their contentions. =

laintiffs in error admit that the States may control the immoralities
of its citizens. Indeed, this is their chief insistence, and they especlally
condemn the act under review as a subterfuge and an attempt to in-
terfere with the timll\':e power of the Biates to regulate the morals of
their ecitizens, and assert that it is in consequence an invasion of the
reserved powers of the States. There is unquestionably a control in
the States over the morals of their citizens, and, it may Le admitted,
it extends to making prostitution a erime. It Is a control, however,
which can be exercl only within the jurisdietion of the States, but
there is n domain which the States can not reach and over which Con-
gress alone has power. * * =

Our dual form of government has its perplexities, State and Nation
having different spheres of jurisdiction, as we have said, but it must be
kept in mind that we are one people; and the powers reserved to the
States and those conferred on the Nation are adapted to be exerclsed,
whether independently or concurrently, to promote the general welfare,
material and moral. his Is the effect of the decisions, and surely if the
facility of interstate transportation can be taken away from the de-
moralization of lotteries, the debasement of obscene literature, the con-
tagion of dlseased cattle or persons, the impurity of food and drugs,
the like facility can be taken away from the sysiematlc enticement to
and the enslavement In prostitution and debauchery of women and,
more insistently, of girls.

This is the alm of the law expressed in broad generalization: and
motives are made of determining consequence. otives executed by
actions may make it the concern of Government to exert its powers.
Right purpose and fair 1radlnﬁ: need no restrictive regulation, but let
them‘be tmn.ug:cssed and pena tlcs.and probll.)itions musll: be nppli-ed.

»

The principle established by the cases is the simple one, when rid of
confusing and distracting considerations, that Congress has power
over transportation * among the several States; that the power is
complete in itself, and that Congress, as an incident to it, may adopt
not only means necessary but convenient to its exercise, and the
means may have the quality of pollee regulations,

Mr. WORKS. Mr. President, suppose we separate these two
things—the production and the transportation. I presume that
the Senator would not claim that the National Government had
any right to interpose in the mere matter of production within
a State, independently of the gquestion of transportation?

Mr. BORAII. No; certainly it would not. The Congress has
nothing to do with production per se, but in the regulation of
commerce it may affect produetion.

Mr. WORKS. Going a step further, the act of transportation
is of a product that is perfectly innocent in itself; and how
you can connect the two things together, and make the trans-
portation illegal or against good morals or good health, is the
question in my mind.

Mr. BORAH. Exactly, Well, I think the Senator will con-
cede this much-—that so long as the channels of interstate trade
may be used by those who are employing child Iabor it augments
and encourages child labor. Interstate commerce is a part of
the sueccessful earrying out of their scheme to use beneficially
their child labor.

Mr. WORKS. Yes; but the child-labor question is one that
is confined wholly to the State.

Mr. BORAH. Exaetly; but what I want the Senator to admit
is this—that so long as the Government lends its instrumentali-
ties of government to the use of those who employ child labor, it
is augmenting and encouraging the doing of that which is deemed
to be immoral or contrary to the public interest. Now, may not
the Government withdraw its instrumentalities of government
amd say that they are not subject to the use of those who are
employing child labor, because of the faect that by doing so we
are alding, augmenting, encouraging, and sustaining the em-
ployment of child labor? The employing of child labor, the
carrying the goods in interstate commerce, are parts of a plan
as a whole,

Mr. WORKS. The frouble about it is, I think, that the Sana-
tor is attempting to combine two things—one illegal or ob-
jectionable on moral grounds, and the other perfectly and
wholly innocent; and with the one that is not innocent the
State has the full and exclusive right to deal, and the Govern-
ment has none, Now, the mere act of transporting these goods
after they are manufactured in a way that we think is ob-
Jectionable is in no sense a violation of the rigits of the
Government. It does not in any way affect the public morals or
the public health, it seems to me. I am glad to admit any-
thing that will solve this question in a legitimate way.

Mr. BORAH. Let me ask the Senator this question: Does
he confend that the Congress of the United States must stand
idly by and not exert its power over the interstate channels
of trade when those channels are being used by people who,
by reason of the use, are encouraged in the doing of things
which the Senator believes to be wrong?

Mr. WORKS. That, in my judgment, is not the question.
It is not a question whether the Government should stand by
or not; but the thing that is being done with which the Gov-
ernment has a right to interfere is not in any sense illegal, and
I think it ean not be made illegal by a mere dictum of the
Congress of the United States, because it is innocent in itself.
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Mr. WORKS. That, in my judgment, is not the question. It
is not a question of whether the thing being done with which
the Government has a right to interfere or not is in any sense
illegal, but I think it can not be made illegal by the mere dictum
of the Congress of the United States if innocent in itself.

Mr. KENYON. Mr. President, does not the Senator concede
too much if he meant to concede that the child-labor evil is
solely a State evil, or an evil within a State? The lottery can
be carried on within a State, and Congress can not affect that.
Now, you come to carry out the purpeses of the lottery by traus-
porting the tickets in interstate commerce. In the case of the
child-labor preposition, if you stop within the State that is the
end of it, but you have to carry it out by carrying the products
of child labor in interstate commerce just as you carried the
tickets of the lottery.

As to the lottery-ticket sitnation, I do not think Congress
prohibited that because of the effect it might have upon two or
three people, or even a thousand people, who might engage in the
lottery business, or in the white-slave matter because of the
immorality that might be commitied in some cases at the end of
the line, but it was because of the general scheme and system
of immorality which was involved in that act within the State
and the transportation and the act at the end of the line. In
the lottery it was the general scheme and plan that was offen-
sive to our high standard of morality and our high standard
of the public welfare. That is exactly true with ehild labor.
It is the general scheme of making articles by child labor and
selling those articles in other States; it is a general plan and
a general method of production that is offensive to the public
welfare and public morals of our citizenship.

AMr. WORKS. It may be that the Senator from Idaho con-
ceded too much, as is suggested by the Senator from Iowa. I
think myself he has conceded away his whole case.

Mr. BORAH. I will ask the Senator what I have conceded.
I have no eoncession such as the Senator from Iowa suggested.

Mr. WORKS. The Senator conceded, as I understood him,
that the Government has no right to interfere with the produc-
tion by child labor.

Mr. BORAH. No; the Senator did not put that guestion.
The SBenator put the single question whether or not we could
interfere with the simple fact of production. Of course if it
-is exclusively intrastate, and the production is separated from
the fact that the article is to be shipped into interstate trade,
that is one question; but T am not conceding for a moment that
the Government is not interested in that production when the
production goes on through the efforts of child labor, and is
all a part of an entire plan involving the use of the channels
of interstate trade.

Mr. WORKS, It seems to me that the whole ground upon
which this sort of legislation may be maintained is the very
one suggested by the Senator from Iowa, that because it affects
the morals of the people of the State it affects the whole mass
of the people of this country ; upon that ground the Government
may interfere. I think that is the only ground, I will say to
the Senator from Idaho, or the enly thing that has been sug-
gested to my mind that would uphold this kind of legislation.
I do not think it is possible to connect it with transportation
and sustain it in that way.

Mr. BORAH. T do not know that the Senator has been here
all the time. 1 referred to the fact that the National Govern-
ment was just as much interested in the morals of its people
and its citizenship as the State was, and that it was for the
reason that the National Government has a duty to perform
toward its citizenship as a whole in protecting the moral and
physical well-being of the citizenship as a whole that it counld
take hold of this subject. T have not made any concession to
the contrary to that, because it is the basis of my contention
here. What T did say, of course, was that the production of
this and the act of manufacturing wholly within the State is
a matter for the State, but T have made no further concession.

Mr. WORKS. That is a very plausible way of presenting the
question and it has its force, but that position would certainly
give the right to the National Government to interfere and
legislate with respect to anything immoral within a State if
you separate it from the question of transpertation. You
have to connect the two together in order to give Congress
jurisdiction to deal with it a. all. That takes me back again to
the matter I suggested awhile ago, whether you can connect
the innocent act with the act en which the Government is at-
tempting to legislate and in that way attach jurisdiction.

Mr, BORAH. Let me say, if the manufacturers of this coun-
try from one end to the other are manufacturing goods in such
a way as to be detrimental to the welfare of the citizens, as to

be undermining the moral and physical condition of the citizen-
ship, may not the Congress of the United States withdraw the i

instrumentalities of Congress from the use of those who under-
take to use it for the purpose of shipping those goods which
have been thus manufactured in this way? If they keep the
goods wholly within the State the Senator is correct, but when
they undertake to use the channels of interstate trade to aug-
ment and build up and sustain and keep alive their business,
then may not the Government withdraw the use of those chan-
nels and those who thus employ labor?

Mr. WORKS. T think if there wus a combination in different
States for that purpose, transportation facilities being used
to carry out that purpose existing in different States, un-
doubtedly that might be so. I want the Senator from Idaho
to understand that I am frying to get information on this sub-
ject. 1 have not thoroughly made up my mind as to what course
I shall pursue when it comes to the question of voting on this
bill, but there is a difficulty in the way of it, and I know the
Senator from Idaho is as competent to deal with those ques-
tions as any man I know of, and I am asking questions and
calling his attention to the difficulties that present themselves
to. my mind.

Alr, BORAH. Now, let me put this guestion to the Senator.
I am very glad to have this discussion with the Senator be-
cause I realize his ability and integrity of purpose. Suppose
there is a manufacturing establishment in California that is
sustaining itself and living by reason of the fact, first, that it
employs children of a very tender age and at very low prices;
second, that it must have a market in New York City.

Mr. WORKS. Will the Senator be kind enough to take some

other State for illustration, because that could not be done in
California. We have a very strict child-labor law in Cali-
fornia, I am glad to say.
. Mr. BORAH. Let us assume before that law was enacied,
just for the purpose of illustration, the manufacturing estab-
lishments there which by reason of competing conditions em-
ployed children of tender years, and very long hours, but sup-
pose its only market for goods was in New York City, would
the Senator believe that Congress was inhibited from denying
the use of the channels of interstate trade to those goods which
were thus created by it and upon which it was dependent
entirely for its maintenance?

Mr. WORKS. If I were able to answer that I would be
perfectly prepared to vote on this bill. Those are things I
want to know.

Mr. OVERMAN. May I ask the Senator from Idaho a ques-
tion? I want to understand his position. Did I understand
the Senator to say that Congress has the right to withdraw
from a State the right to ship goods in interstate commerce?

Mr. BORAH. No; what I said was this: Suppose there is a
manufacturing establishment in North Carolina employing
child labor at a very low figure and very tender years, and it
was dependent for its existence upon two or three facts; first,
the employment of child labor; second, the ability to use the
channels of intertsate trade to carry its goods to its only
market in New York City, could Congress in order to prevent
the employment of child labor for the protection of its citizens
in which the Government is just as much interested as South
Carolina or North Carolina say that the instrumentalities of
the Government shall not be used to carry the goods thus manu-
factured in contravention to the good morals and the welfare
of the people of the country?

Mr OVERMAN, I know the Senator’s position, but I thought
he did say that Congress would have a right to withdraw from
a State the right to ship in interstate commerce. There is no
such power as that granted in the Constitution. The only power
granted is the power to regulate.

Mr. BORAH., Of course, I know the word “regulate” was
used by the Constitution makers for the purpose of giving over
to the National Government the entire control of interstate
commerce. There are some things which you can deny the
State the right to ship into other States.

Mr. OVERMAN. You can make a regulation of interstate
commerce, but you can not deny the right of a State to ship.

Mr. BORAH. It may take the form of prohibition. Con-
gress can prohibit you from shipping certain things from
North Carolina to South Carolina.

Mr. BRANDEGEE. Mr. President, I agree with the Sena-
tor, of course everybody does, that the entire Nation is just
as much interested in the morals and the health of the citi-
zens of every State as the States are themselves, but the ques-
tion in my mind is in what channpels the National Government
has authority to exercise power. It seems to me that there
must be some things that pertain to the health and the morals
of the people of the State that are exempt from the action of
Congress. The Senator says that we =qay withdraw, by way
of the regulation of commerce among the States, the instru-
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mentalitles of commerce from the use of those who do not
conform to our standard involving health and morals, and so
forth. The Senator would not claim that Congress could pass
an act prohibiting interstate transportation of the goods of a
factory in New York that was not properly equipped with fire
eseapes and fire apparatus and sanitary appliances for the
convenience and nealth of its operators.

Mr. BORAH. There are conditions in which, I believe, Con-
gress could do that. If the relationship to commerce was suf-
ficiently connected.

Mr, WORKS. Mr. President, in connection with the ques-
tion the Senator from Idaho put to me awhile ago may I make
a further suggestion?

Mr. BORAH. Yes, sir.

Mr. WORKS. When it comes back to what I suggested be-
fore, taking the case that the Senator submits, where, in Cali-
fornia, the goods are manufactured in a way that may be re-
garded as detrimental to morals or health, and the shipping of
those goods to New York, the transportation is not detrimental
to anybody. Assuming that the goods are themselves of an
interstate character, the act of transportation does not affect
anybody.

Mr. BORAH. Yes it does.

Mr. WORKS. Just wait a moment. The selling of the goods
does not affect anybody in New York, but we have got to con-
nect that up with the production within the State. The whole
difficulty, in my mind, is as to whether you can connect those
two things. The Senator, of course, insists that by allowing
transportation you are alding in the production of goods in an
improper way. The question in my mind is whether that would
give Congress the power to deal with the question as an inter-
state matter. To me it is a very serious question.

Mr. BORAH. I can imagine that it is, and it is a serious
question to everyone, because I think we are on the border
line of the power of Congress with reference to these matters.

But first I will answer the question of the Senator from
Connecticut whether or not we could now deny a manufacturing
establishment the right to ship goods because it did not have a
proper fire escape. I would not undertake to say offhand that
that is sueh a matter as would be considered to affect the gen-
eral interests or the general welfare or the public concern of
the people as a whole throughout the United States. But I can
imagine a relationship of these things to commerce which would
justify the interference of Congress.

Mr. BRANDEGEE. I will not interrupt the Senator again,
but I will take this opportunity to say, if the Senator will allow
me, modern interstate commerce is so intricate and the produec-
tion of the States and the consumption of the States, the trad-
ing of all the States is so inextricably involved in interstate
commerce that if Congress has the power over interstate com-
merce to prohibit and put an embargo on the States from im-
porting and exporting with each other until they shall comply,
in the interest of public morals and health, with such standards
as Congress may set up, it is good-by to any government in this
country except that of an “ imperium " located here in Washing-
ton, and Congress will henceforth have the powers of the Brit-
ish Parliament.

Mr. BORAH. The Senator has stated a fact which is neces-
sary for this legislation., As time has gone on, those things
being interlaced and intermingled, necessarily the National Gov-
ernment has had to take over and assume control in such a way
that it never deemed necessary before. But will the Senator
contend, for instance, that the State government can exercise
police regulations over interstate commerce?

Mr, BRANDEGEE. No.

Mr. BORAH. Not at all. Yet the Senator says that com-
merce has become so intermingled and so interlaced and is so
subject to national control that it can deal with no part of it
practically without dealing with it all.

Mr. BRANDEGEE. No; I say commerce is so inextricably
intermingled between the States that if Congress ean prohibit
the instrumentalities of railroad transportation to the products
of a State unless they conform in all respects in their produe-
tion to any standard that Congress may set up for it, then it
has abolished the necessity for any State government at all.

Mr. BORAH. The Senator from Idaho has not contended for
any particular standard. I have said repeatedly that there is a
limit to the exercise of the police power both in the State and
the National Government. Of course Congress in the exercise
of police power over the channels of interstate trade must be
within those limits which may be defined from time to time to
be within the limits of the police power, just the same as the
State must be within its limits. The Senator from Connecticut
makes the same argument which has been made against the

exercise of the police power in a thousand instances over mat-
ters purely intrastate.

But the Senator from Connecticut is making the same argu-
ment which has been made against the exercise of the police
power in many instances over matters purely intrastate, time
and again on the street corners. It has been argued that with
reference to infrastate powers, the exercise of the police power
under the circumstances was {o rob the citizen of individuality,
of initintive, and to place him completely under the socialism
of the State. The Supreme Court has answered by saying, as
it said in the bank case from Oklahoma, that whatever the com-
mon and public opinion comes to regard as the public welfare,
shall be regarded by this court as the police power.

Mr. BRANDEGEE. Mr. President, I have not made any such
argument against the constitutionality of the legislation in the
cases which the court has sustained. I am simply saying now
that, in my opinion, we. are at the parting of the ways; and I
say that in the cases where the court has sustained the consti-
tutionalify of the previous acts to which the Senator has re-
ferred, they were cases where the commodity itself prohibited
from interstate transportation was noxious or deleterious; and
that this case does not purport to prohibit the commodity be-
cause it is deleterious, but because it was manufactured under
conditions which do not suit the temporary view of this Con-
gress,

Mr., BORAH. The Senator from Connecticut is mistaken
about that. The courts have not always confined it to in-
stances where the article in transportation was deleterious or
injurious to interstate commerce.

Mr. BRANDEGEE., Or for an immoral purpose, of course,

Mr. BORAH. Then, when you say for an immoral purpose
you must leave it to the discretion of Congress as to what is an
fmmoral purpose.

Mr. BRANDEGEE. But I say——

Mr. BORAH. Just a moment,

Mr. BRANDEGEE. That is not the point. The article itself
was prohibited from transportation because it was to be used
for an immoral purpose.

Mr. BORAH. Yes; because it was conducive to an immoral
purpose, and when you prohibit the shipment through interstate
commerce of goods which have been created through immoral
agencies you are acting precisely upon the same principle as
when you prohibit the shipment of goods which are to be used
for immoral purposes.

Mr. BRANDEGER. To my mind, that carries it a step fur-
ther than the courts have ever gone. The Senator says that the
only way to prevent a perpetuation of this abuse and of what
is considered to be a wrong is to prohibit the man back in the
State from employing child labor, but the transportation of the
article produced by child labor into the other States does mot
at all contribute to any immoral purpose. This measure is
simply designed to prohibit the employment of children back
home in the several States; and the Senator says that the trans-
portation of the article may contribute to that end. That, I
think, is going further than the courts have ever gone in this
class of cases.

Mr. BORAH. It may be, applying the principle on a different
state of facts from what the courts have ever applied it; but
there can not be any other interpretation of the white-slave act
than, as the Supreme Court held, that the channels of interstate
trade should not be used in any way at all which would finally
result in that which was detrimental to the morals of the people
of the United States.

Mr. BRANDEGEE. Mr. President——

Mr. BORAH. Wait just a moment.

Mr. BRANDEGEE. I have not that act before me, but let
me call the Senator’s attention right here to the faet that in the
white-slave act transportation must have been done with the
purpose of committing immorality.

Mr. BORAH. Exactly. The purpose, the intent, goes back
equally to the criminality in view of the statute or whether it
was eriminal and the criminal intent. As I said a moment ago,
the person transportated in interstate commerce might have
been wholly innocent of any improper intent whatever; the
person transported might have been wholly innocent of any
improper thought or purpose, but the party who had the
criminal intent was always solely and completely within the
control of the State government; the party who invited the
other individual into the State was always completely within
the police power of the State government, was solely subject
to its jurisdiction, while the party who traveled in interstate
commerce may have been perfectly innocent of any improper
intent or purpose, yet the Supreme Court said that these
channels of trade are closed even to perfectly innocent people
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in purpose and thonght, Why? To promote the morals of the
community, and for nothing else in the world.

Mr. BRANDEGEE, As I understood it, the channels of inter-
state commerce were not closed to the innocent party, but they
were penalized after they arrived.

Mr, SMITH of Georgia, The guilty party was penalized—
the man who meant the evil,

Mr, BRANDEGEE, Yes; the guilty party.

Mr, BORAH. Of course, the purpose of which was to close
the channel of interstate commerce. It made it immoral to
use it, That is the distinction; that is the difference.

Mr, BRANDEGEE, It is the same in this bill

Mr. BORAH, Let me see whether it is or not.

Mr. WORKS rose,

Mr. BORAH, Just a moment. I should like to get through
with one at a time. Let me see whether it {8 or not. Here is
John Jones, in the State of South Carolina, or, I will say, in
the State of Idaho, in order that I may offend no one. He is
manufacturing goods. So far as his purpose is econcerned, he
has no intentiom exeept to get his goods into interstate com-
meree, but- he is employing child .labor, He must use the
channels of interstate trade. The goods which he ships in
interstate trade are not deleterious; they are not bad; they
are in no way an injury to commerce, any more than the par-
ticular individual who is invited to go into another State was
deleterious to interstate commerce or in any way bad; but the
court says that this channel shall be elosed to you—

You are prohibited from using it, for the reason that we conceive
it to be to the injury of thedp«z}ple of the United States, of the entire
community, to have the Kkin business going on in: which yon are
engaged ; as you are engaged in a business which is immoral, which is
undermining the public welfare, which is contrary to the health and
to the interests of its citizens, we will withdraw {h
of interstate commerce from your use.

What is the difference between that proposition and. with-
drawing those channels from the use of a man who was
inviting a perfectly innocent person into another State? In
both instances the commodity of irself is not injurious to com-
merce; in both instances they are innocent; in both instances
they are commeree; and in both instances the parties who are
finally punished are completely within the control of the State
and completely within the police power of the State. Now,
what is the difference between the two propositions?

Mr. BRANDEGERBE. I think the Senator from Georgia [Mr.
Harpwick] showed the difference.
ml!gr BORAH. I did not hear what the Senator from Georgia

Mr. BRANDEGHE. He said that the State of origin could
prevent the article going out to proteet itself, if it wanfed to
do so. There was no harm done at the other end of the inno-
cent article going——

Mr., BORAH. That is where we differ. This power of Con-
gress does not depend on the power of the State to protect
itself; it depends upon the terms of the grant.

Mr, BRANDEGEE. Not from the article.

Mr. BORAH. No: not from the article. Neither was there
any harm from the persons referred to going into the other
State. The harm arose after they had gone into the other
State and became completely subject to the police power of
that State,

Mr. BRANDEGEE. Exactly; but no harm whatever happens
in the State to which the goods are shipped under this child-
labor bill. The product which arrives in the other State is
perfectly innocent, indeed a necessary and legal article of com-
merce, and the people at home, in the State of origin, are manu-
facturing the product in accordance with their own laws and to
their own satisfaction. Then, because somebody else in another
State is not satisfied with the domestic laws and the exercise of
the police powers of the State of origin, they propose to put an
embargo on that State and prevent any of its produets going out
unless they are manufactured in accordance with our stand-
ards. Of course, no man is wise enough to say whether or not
the Supreme Court will sustain this act; If they do sustain it
they will absolutely change our form of government.

Mr. BORAH. They will not have changed it any more than
they have in the white-slave case.

Mr. BRANDEGEE. Yes; a great deal more, I think.

Mr. BORAH. In what respect will they change it?
dealing with the morals in both cases.

Mr. BRANDEGEE. We are not dealing with the question of
morals in this instunce; we are dealing with the general wel-
fare of children: and I am as much in favor of their wel-
fare as anybody can be, but——

Mr. BORAH. 1 consider that a moral question.

Mr. BRANDEGEE. But I am also in favor, if I may be per-
mitted to say so, of preserving our form of government and our

We are

e Jostrumentalities-

Constitution ; and if this legislation can be sustained I ean not
see-any further use for the existence of the several States in
this country.

Mr. BORAH. That is what was said when the case of Cohen
against Virginia was decided,

Mr. BRANDEGEE. There have been a good many things said
before 1 arrived here; I will admit that.

Mr. BORAH. The argument was that if the State’s judgment
could come under the review of the Supreme Court the State
governments were wiped out; that we had become one govern-
ment; and there was nothing for the States to do. I think that
the Senator will still have left for the States to deal with all
those transactions which are not related to interstate commerce,
which is a very large fleld of activity and a very large field of
industry.

Mr. WORKS. Mr. President——

The PRESIDING OFFICER. Does the Senator from Idaho
yield to the Senator from California?

Mr. BORAH. I yield to the Senator.

Mr. WORKS, The Senator from Idaho never fails to make
his own position: clear; hut I want to see if I understand just
what that position is and what is likely to be the effect of it.

Mr. BORAH. I will not answer for the effect of it.

Mr. WORKS. As I understand, it amounts to this: That be-
cause the citizens of a State are manufacturing goods in a way
or by a means that the Government thinks detrimental, it is
claimed by the Senator that for that reason the Government has
a right to close the market for those goods in any other State
and refuse the right of transportation to the citizens of the State,
That is his position, is it not? !

Mr. BORAH. In a measure; but the Senator has not stated
it all.

Mr. WORKS. What have I failed to state?

Mr. BORAH. Well, go ahead with your statement,

Mr, WORKS. T have made my statement, and I ask the Sen-
ator if that is not his position?

Mr. BORAH. Not exactly; no.

Mr, WORKS. Would the Senator mind saying in what re-
spect ‘his position differs from the suggestion I have made., I
am dealing perfectly frankly with this matter, I will say to the
tshi?:amr from Idaho, and I think he is trying to do the same

2.

Mr. BORAH. 1 am not complaining of the Senator trying to
catch the Senator from Idaho at all.

Mr. WORKS. 1 have no such intention.

Mr. BORAH. What I contend, to state it over again, is that
one engaged in interstate comme pping goods in inter-
state commerce—must, in order to enjoy that privilege, conform
to the regulations of Congress, and that those regulations may
take on the quality of police regulations as to all matters fairly
connected with interstate commerce. We claim that Congress
may in its police power, a part of the implied power under the
commerce clause, deny the party the right to ship goods which
have been manufactured for interstate commerce by child labor,
because child labor is at war with the whole structure of civil-
ized soclety and destructive of American citizenship

The Congress of the United States has complete and plenary
power over the channels of interstate trade. The only thing
which would inhibit them from exercising their judgment rela-
tive to what was for the best interests of the people in connec-
tlon with interstate commerce, would be the fifth amendment, the
due-process clause of the Constitution. Is not that correct?

Mr. WORKS. Yes; Congress has power, but—

Mr. BORAH. Well, now

Mr. WORKS. Walt just a moment. It Is not an arbitrary
power. If Congress should attempt to prevent the transporta-
tion of a perfectly innocent article where there was no offense
committed at all respecting it, would the Senator maintain that
that could be done?

Mr. BORAH. No. As I have said, there are other provisions
of the Constitution, such as the fifth amendment, establishing
the due-process principle, which we must have regard to, but, as
Justice Harlan asked with reference to lottery tickets, does the
fifth amendment protect a man in sending a lottery ticket?
Does the fifth amendment protect a man in sending goods which
have been manufanctured in a way which Congress, as repre-
senting public opinion, has come to deem to be contrary to the
public interest?

Mr. WORKS. I have said that I have no doubt at all about
the correctness of the decision in the lottery ease; but my doubt
is as to whether that principle ean be extended to what we
are attempting to do now.

Mr. BORAH. Well, if we ean not exercise this power, it is

‘because it is a purely arbitrary power.

Mr, CUMMINS. Mr, President——
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The PRESIDING OFFICER. Does the Senator from Idaho
yield to the Senator from Iowa?

Mr, BORAH. I do.

Mr. CUMMINS. I hesitate very much to interrupt the Senator
from Idaho, but it has occurred to me that some of the illustra-
tions which have been suggested are exceedingly unfair, and
I desire to suggest a different illustration. We have a Federal
Iaw against what is known as peonage. Suppoese we would add
to that law a prohibition against the interstate transportation
of products of the peon, applying to the contracor who employs
the laborer. I assume that nobody would doubt that could be
done, because our law is connected with the transportation of
the peon from one State to another.

Mr. BORAH. Well, the Senator from California would have
to deny it if he took the position that he did in regard to child
labor.

Mr. CUMMINS. I think so; but it seems to me very clear
that, in addition to punishing the man for establishing a sys-
temn we could say * You shall not transport what the system
produces into another State,” But, now, suppose that in the
State a system of peonage is established such as is condemned
by the Federul law, but which does not require for its estab-
lishment the bringing in of laborers from another State. Can
anyone doubt that we would have the right to say that the chan-
nels of interstate commerce should not be used in order to send
out and sell the product of these men held in peonage?

Mr. BORAH. I do not think there could be any doubt at all
about that—that you could deny the channels of interstate com-
merce to that use, to the shipping of those goods; and the goods
themselves, of course, would be just as beneficial to those who
would receive them as the goods which were manufactured by
children’s aid.

Mr. NELSON,

Mr. BORAH. I yield.

Mr. NELSON. 1 want to call the Senator’s attention to the
fact that the peonage laws are based upon the fact that peonage
is u species of slavery, and is in violation of the thirteenth
amemdment of the Constitution of the United States. They
rest upon that basis, and hence they have no application in
thix case. Peonage is held to be a species of servitude, a
species of slavery, which is condemned by the Constitution
except ns a punishment for crime,

Mr. BORAH. Precisely. But that, in my judgment, does
not militate against the argument which the Senator from
Iown has advanced, because what he said was that you might
deny the shipment of goods manufactured by peonage labor
through the channels of interstate trade. Now, so far as the
goods are concerned, so far as their use is concerned, so far
as their advantage to society is concerned, and so far as the
cleanliness of the channels of interstate trade is concerned, they
are just the same as if they had been manufactured by some
one who was not regarded as akin to slavery; and the conten-
tion which we make is that in addition to the fact of punish-
ing criminals, in addition to the fact of bringing them within
the eriminal law, Congress may withdraw the instrumentalities
of govermment from the use of those who practice such things.

The practice of the employment of child labor is on exactly
the same plane as peonage. It is accentuated by the same spirit
and sustained by the same principle as the condemnation of
peonage. The goods which children manufacture are just as
beneficial to the man who uses them ultimately as if they had
been manufactured by an adult. The State may punish the
employment of child labor. e National Government may go
further and say: “ We will aid the States in the punishment,
and withdraw the instrumentalities of commerce from your
use in order to discourage, to disorganize, and to demoralize the
employment of child labor.,”

Mr. OVERMAN. Mr. President—

The PRESIDING OFFICER. Does the Senator from Idaho
yield to the Senator from North Carolina?

Mr. BORAH. I do.

Mr. OVERMAN. I understand that under the thirteenth
amendment it is made a crime for anybody to be held in
peonnge. Now, it has been charged, and there have been in-
vestigations, and there have been prosecutions, and there have
been convictions in some of our Southern States, I am sorry
to say, against people who have been raising cotton there by
means of their colored men as tenants, and it was charged that
they were held in slavery. Does the Senator mean to say that
in addition to the convictions for peonage you ean stop the
farmer from shipping his cotton in interstate commerce where
it has been raised by men who are held in peonage?

Mr., BORAH. I have not any doubt at all tut that if the
Supreme Court maintains the position which it has taken, the
Government could say that no man shall ship an article which
has been manufactured——

Mr. President, will the Senator yield to me?

Mr. OVERMAN. Let us not confine it to manufacture.

Mr. BORAH. Well, upon which peonage labor has been ems-
ployed to bring it into existence as a comm- ~cial commodity.

Mr. OVERMAN. Produced on a farm, let us say. i

Mr. BORAH. Yes. I have not any doubt but that they could
say that in addition to the »unishment «s a cirune “e inciru-
mentalities of government may not be used by anybody who
dces practice this employment of peonage in the production of
anything which goes immediately into interstate commerce.

Mr, OVERMAN. Would the Senator extend that to depriva-
tion of a man of suffrage?

Mr, BORAH. Oh, no; I would not.

Mr. BRANDEGEE. Well, Mr. President——

My, CUMMINS.  Mr. President, no individual has the power
to deprive another of the right of suffrage.

Mr, OVERMAN, I meant whether it would be possible for
the Government to deprive him of it.

Mr. SMITH of Georgia. Mr. President, Is it not true that in
the decisions heretofore upon this subject, in the lottery and
the white-slave cases, the evils followed interstate transporta-
tion and were dependent upon it for consummation? Has the
Supreme Court, in any instance, sustained the right to stop
intrastate transportation, except where the evil was consum-
mated through interstate transportation? And is not the
striking difference between the proposed legislation and the
past legislation the fact that now, for the first time, it is pro-
posed to stop interstate shipments where the evil complalned of
was completed before the interstate transportation began?

Mr. BORAH. The evil in this instance is completed by means
of the channels of interstate trade.

Mr. SMITH of Georgia. No.

Mr. BORAH. Yes; it is, T contend. I contend that it is,
because the man could not carry on his business to the extent to
which it is carried on by these manufacturers without having
a market and the means of shipping his goods. It is positive
means by which the man carries on his business.

Mr. SMITH of Georgia. First, I wanted to get the Senator
to answer—and I suppose, of course, he will—that there is this
marked difference between the past legislation which has been
sustained and the proposed new legislation.

Mr. BORAH. The physical distinction which the Senator
makes is true, that the consummation was at the time that
the goods were delivered rather than at the time they were
being produced.

Mr., SMITH of Georgia. The interstate transportation was
an essential to making the evil possible—an essential to the
consummation of the evil,

Mr. BORAH. 1 maintain that the channels of interstate
commerce are essential to the maintenance and the existence
and the employment of child labor; that if you deny them the
channels of interstate trade there would not be any opposition
to this matter here if it were not because of the fact that it is
going to hurt somebody, and it is hurting somebody because
they can not continue to employ these children unless they can
ship their goods in Interstate trade.

Mr. SMITH of Georgia. There is, however, the distinction
that I have stated between anything that has been sustained
before and the proposed new legislation.

Now I want to ask the Senator this guestion: If the new
legislation is passed and sustained, then the question of the
evil connected with the production inside the State becomes one
really for congressional determination, does it not?—and the
power would be in Congress to deny interstate transportation
to practically anything produced in a State where, in the
opinion of the Congress, there was evil connected with its
production, and where you wanted to stop that evil.

Mr. BORAH. Wherever the Congress conceived that it had
developed to such an extent as to come within police surveillance
of the commerece clause.

Mr. HUGHES. An evil, the Senator said.

Mr. BORAH. Of course, if it is an evil.

Mr. SMITH of Georgia. If in the opinion of Congress it was
an evil.

Mr. BORAH. Yes; certainly. I am assuming that Congress
cou'l not just arbitrarily say that anything was an evil. It
would have to be inherently an evil and connected with intef-
state commerce in a reasonably intimate way.

Mr, SMITH of Georgia. They could not say that having a red
head was an evil and base it on that.

Mr. BORAH. No. 1

Mr, SMITH of Georgia. But they could say that working a
man longer than eight hours was an evil, and therefore that no
goods could go into interstate commerce where anybody worked
over eight hours.

Mr. BORAH.
make that true.

I believe conditions might arise which would
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Mr. SMITH of Georgia.. Yes; and they could say that any
except organized labor, or the reverse, was an evil and an unwise
policy, and that the interstate transportation of the products of
any mills that did not recognize organized labor, and so on, and
g0 on, should cease.

My, BORAH, The Senator says “and so on, and so cn,” but
there is a limit to these things. We have not an absolutely
arbitrary Government, It has been the business of the Supreme
Court of the United States for a hundred years to define
the extent to which the Congress may go or to which State
legislatures may go in the exercise of the police power, and, as
they have said time and time again, “ We can not say in advance
what the State may do."”

They have been asked to define the police power. They have
refused to do it. When this state of facts comes up before
them, as it will be there, they will be in a position to say
whether or not it has reached the point where it is considered
an evil or detrimental to the community.

Mr. President, I realize that in this rambling and interrupted
way, in presenting these views as to the constitutionality of this
act, I have in no sense exhausted the subject. Neither do I
wish to be understood as saying that the question is free of
doubt, I claim no more, in fact, than that there is a reasonable
doubt under the decisions as to the unconstitutionality of the
act. While, therefore, the subject is not wholly free of doubt,
whatever doubt exists in view of the decisions, I am going to
resolve that doubt in favor of the measure. If my mind were
at rest as to the act being in violation of the Constitution, I
would, of course, vote against it. I would do so as a matter of
plain duty, for above all things are the obligations of the Con-
stitution. I would do so, furthermore, as a matter of expe-
diency, for nothing is to be gained by passing an unconstitu-
tional act. But when there is only a doubt, when it is not
fairly clear that the tribunal whose peculiar function it is to
pass upon the question must hold the act void, and when the
object to be accomplished by the bill is an exceedingly impor-
tant and desirable one, I find no trouble, in accordance with
what I conceive to be my duty here, in casting my vote in favor
of passing the bill. I am unwilling to interpose nothing more
than a doubt—it would have to be a conviction—between the
passage of this measure and the beneficent results which it is
believed will flow from its passage.

Behind this measure are among the deepest affections which
we experience. Sustaining and urging it are among the tender-
est and most searching emotions of the human heart. Only
the plainest inhibition, therefore, of the fundamental law should
cause us to hesitate when about to realize the attainment of so
vital and inspiring an achievement. Only the plain letter of the
charter should be permitted to prevail against the passage of the
measure. On reviewing the decisions by the court I find prin-
ciples announced by that tribunal whose learning we all recog-
nize and whose exalted conceptions of modern government many
of its greatest decisions unmistakably sustain, which seems to
me to uphold the principles of the proposed law. If it should
transpire that we ure in error or if the court should modify its
views as we construe them, our course in the future will be
clear and we will at once set about to deal with the whole sub-
ject matter in accordance with the decision. If we have miscon-
strued the court’s holding and read erroneously its decision, we
will be so advised. On the other hand, if we are not in error
as to the logic of the opinions heretofore rendered, the law must,
in my judgment. be sustained.

Mr. BRANDEGEE. Mr. President, one remark made by the
Senator from Idaho as he took his seat induces me to say n word
or two, very briefly.

The Senator from Idaho says there must be a limit some-
where to the exercise by Congress of the powers which it is
now attempting to exercise, under the authority of the commerce
clause of the Constitution, to regulate commerce among the
States. I hope there is u limit, I rather think we have arrived
at that limit already. If we pass this bill, I think we shall have
exceeded the limit,

I do not think the power to regulate commerce among the
States was given to the Congress with any idea of its being used
to bring about the correction of evils within the States that could
be corrected by the States themselves. My notion about the
cause that led the ddelegates to the Constitutional Convention
out of which the Union was formed to give to Congress the power
to regulate commerce among the several States and foreign na-
iions is that it was in order that the channels of interstate
communication might be kept open and in order that one State
might not, at the expense of the other States, prohibit the use
of the highways and the navigable rivers of the State to other
States,

Mr. President, this bill dees not purporl, of course; eitiier
upon its face or in the utterances of its advoecates, to be a
regulation of commerce. The testimony before our cominitiee
was that it was an attempt to regulate the hours during which
children might be employed in the several States and the nges
at which they iight be employed. It was only a regulation
of commerce when the people who thought that certain States
had not adopted laws relative to the labor of children as strict
as they should be thought they could compel those States to
pass laws to their satisfaction, not by regulating commerce but
by prohibiting commerce of that State with any other State.
I suppose it will be said that, of course, the power to regulate
may include the power to prohibit, That may be so as an cx-
treme definition; but I think it would behoove Congress, when
it exercises the power to regulate commerce, to legislate honestly,
with an honest intent to do what it pretends to be doing.

My, President, if Congress, under the authority to regulate
commerce among the States, can say that no goods shall be
transported out of a State into another State which were made
ir. a factory where a child was employed more than a certain
number of hours per day or under a certain age, on the
ground that public sentiment favors the protection of children
and the improvement of their condition, it seems to me that in-
asmuch as there is a great prohibition movement in the coun-
try, and a great many people think that the race would be
elevated if they were total abgtainers from alcoholic beverages,
it would be equally within the power of Congress to say that
no article should be carried beyond the borders of any State
if it were manufactured in an establishment where any liquor
was consumed by any of the employees.

A great many people think that it is the sentiment of (he
couniry, and the better sentiment, as they say, that woman suf-
frageshould be established. If Congress eanpass this law, it will
soon be thinking that it could pass a law providing that no
goods should be exported from any State that did not give
equal suffrage to its citizens. As the Senator from Idaho says,
there must be some limit; but seeing through the glass darkly,
and into the twilight zone, there seems to me to be no more im-
passable gulf between the child-labor bill and the bills which
would provide for such subjects as I have just indicated than
there is between the child-labor bill and the bills about which
the decisions have been read recently.

Mr. SMITH of Georgia. Mr. President——

Mr, BRANDEGEE. I yield to the Senator.

Mr. SMITH of Georgia. I only wanted to remind the Sen-
ator that in 1907 the Judiciary Committee of the House, He-
publicans and Democrats, unanimously reported most vigorously
that the limit was passed before legislation of this kind was
reached.

Mr, BORAH. Mr. President——

Mr. BRANDEGEE. I yield.

Mr. BORAH. Does the Senator think that the question of
suffrage would in any way relate to the subject of commerce? y

Mr, BRANDEGEE. No; any more than the regulation of
the hours that children work in mills relates to the subject of
interstate commerce; not a bit.

Mr. BORAH. Not a bit more; but does he think it does as
much?

Mr. BRANDEGEE. Just as much; to my mind, exactly as
much, I think the hours which children labor in the loeal mills
and factories and mines of a particular State is as unrelated
to commerce among the States as the hour at which the Senator
from Idaho is aceustomed to get his lunch.

Mr. BORAH. Of course if the Senator views It in that light—
if the Senator thinks the employment in factories of children
of the age of 8 and 10 years, working all hours of the day and
under all conditions, is not a matter about which the National
Government is in any way concerned; if he thinks it is not a
question which in any way concerns the people as a whole
throughout the country, and is wholly a matter for the particular
State where the employment takes place—then certainly the
Senator is right in his contention.

Mr. BRANDEGEE. The Senator knows perfectly well, if he
can remember what he asked me, that he did not ask me any such
guestion as that, and I did not answer any such question as
that. I did not say that the guestion of how long children
labored, or at what age they labored, was a matter in which the
National Government was not concerned at all. The Senator
asked me if I thought the question of woman suffrage related 5
interstate commerce, and I stated that I thought it related just
as much to interstate commerce as the hours which children
labored in factories related fo interstate commerce; and I still
think so.

Mr. BORAH, And I conceived, by the Senator’s answer, that
it was a matter of no concern whatever to the National Govern-
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ment, because if the Senator had conceived it to be a matter of
concern to the National Government he would not have said it
was of no more concern than the hour at which the Senater from
Idaho takes his lunch.

Mr. BRANDEGEE. I would not have said it, and I did not
say It. 1 sald it was no more related to the subject of inter-
state commerce than the hour at which the Senator takes his
Junch.

Mr. BORAH. But that is related to interstate commerce.

Mr. BRANDEGEE. Well, they may transport the beef prod-
ucts to feed the Senator in interstate commerce, of course.

Mr. BORAH. I was not referring to the hour at which the
Senator takes his lunch, but the manner in which the citizen-
ship of the country is employed with reference to the articles
which go inte interstate commerce is a matter in which the
National Government is concerned, both with reference to the
employment and with reference to the shipment.

Mr. BRANDEGEHR. The hours which the citizens of the sev- |
eral States are employed in their mills is of no concern; it has
no relation whatever to the subject of interstate transportation.
In fact, in many of the facteries in the Stutes the product of the
factories is used right on the ground of that State. Many con-
cerns are engaged exclusively in manufacturing products which
are used in the mill right across the street from it, and they
are built there for that purpose. The hours which that con-
cern works its help or the ages which it works its help are abso-
lutely unrelated to interstate commerce, of course, and they may
be absolutely unrelated to imtrastate transportation. It may
not be taken off the ground ; it may be used right in the same yard
on the premises, 8o the question of the hours of labor and the
ages of laber per se has nething whatever to do with commerce
among the States or with foreign nations over which Congress
has exclusive jurisdietion.

Mr. BORAH. Let me ask the Senator a guestion?

Mr. BRANDEGEE. Certainly. \

Mr. BORAH. Does the Senator think that the principle upon
avhich the white-slave case was decided is sound?

Mr. BRANDEGERE. Of course, I can not say it is unsound,
Goheamae it is the law and has been sustunined by the Supreme

urt.

Mr. BORAH. Then the Senator would be perfectly satisfied
with this bill if the Supreme Court would sustain it?

Mr. BRANDEGEE. 1 would not be satistied with it, but I
would not say that it was unconstitutional if the Supreme Court
said that it was constitutional.

Mr. BORAH. Why not?

Mr. BRANDEGEE. I should say I regretted they decided
that way and that I thought they onght not to have so decided,
but whatever the Supreme Court decides to be constitutional is
constitutional in this country.

Mr. BORAH and Mr. HUGHES addressed the Chair,

The PRESIDING OFFICER. Does the Senator frem Con-
necticut yield and. if so, to whom?

Mce. BRANDEGER. I yizld to either one or to both, I first
wield to the Senator from Idaho.

Mr. BORAH. Does thie Senator think, then, that the decision
of the Supreme Court of the United States in the white-slave
case was unsound?

Mr. BRANDEGEE. T do not. T think——

Mr. BORAH. It is the law, but is it unseund?

Mr. BRANDEGEE. I think it went the limit. Between the
Senator and myself I think it went the limit, and I think the |

Senutor admits it went the limit, or did until he was prepared |
1o take the next step and go the limit one higher.

Mr. BORAH. I do not concede that I have gone a single step
furtler. I think this law is wholly within that case and previ- |
ous ccases. 1 do think, as I have said previously and I do not |
#now but publicly, that the Supreme Court laid down the rule |
there that is as far as the Supreme Court will go, but I think |
under that rule this law can be sustained, and it does not go a1
step further than that pesition. |

Mr. BRANDEGEE. 1 know the Semnator thinks so, and I say
he is perfectly honest in his belief; but the Senator stated the |
other day what the fact was, and every Senator knows not only
whnt he stated but what they themselves stated they thought.
The Senater said that until the last two or three decisions of
the Supreme Court, which have stated that inasmuch as Con-
gress has power to regulate commerce among the States they
could not be «deprived of it, nor could it be set aside as un-
constitutional becanse in ecarrying out the power it imposes
regulations awvhich inight partake of the nature of police power.
I say when the Senator has read the last few decisions to that
effect he admits his mind is changed, but before those decisions
were made he stated here the other day he would have thought

this bill was unconstitutional, and almost every lawyer would

have said it was unconstitutional, and did say so until then.
But in my judgment those decisions, whatever they may ac-
complish in the way of sustaining the act upon the facts pre-
sented in that case, will not make this law constitutional. I
do not believe the Supreme Court will say it is constitutional,

Mr. BORAH rose.

Mr. BRANDEGEE. 1 yield to the Senator.

Mr. BORAH. 1 am frank to say it is upon the decisions of
the Supreme Court of the United States that I base my belief
that this law is constitutional.

Mr. BRANDEGEE. I did not misrepresent the Senator.

Mr. BORAH. Certainly not.

Mr. BRANDEGEE. I said exactly what the Senator said.

Mr. BORAH. Precisely. I contend that under these deci-
sions the law can be sustained.

Mr. BRANDEGEE. I know the Senator thinks that these

| decisions have gone to the limit, I think a little further than

the limit, and I have seen the Supreme Court reverse itself,
sometimes retrace itself. The trouble about this kind of legis-
lation is that Congress looks around after being petitioned and
loaded with requests, all sorts of influences and pressure brought
to bear upon it by parties who have organized the propaganda,
which may be good, bad, or indifferent. It is a good propa-
ganda in the State, so far as the welfare of children is con-
cerned, but misdirected as to the remedy, in my opinion. The
trouble is we do not purport to be deing what we actually are
doing. It seems to me that if the police power, which the Sena-
tor from Idaho says the Congress must possess in order to earry
its power to regulate commerce, is an existing thing it ought to
be applied to the regulation of commerce,

The Senator from Idaho says the only reason why the Gov-
ernment has any police power is because it has the necessary
power to carry out the powers conferred upon Congress. Then
let the police power in regard to commerce be confined to the
regulation of commerce, and let us not attempt to use police
powers, if they be police powers, to pass a regulation of com-
merce, like safety applinnces, and so forth, and the composi-
tion and safety of the instrumentalities of commeree, to compel
the State, by a threat of impounding their products and putting
boycotts on them as to communication with their neighbors, to
change their laws to suit us or to superimpose the superior
power of a nation upon them about matters of their domestic
concern,

Mr. President, if the principle upon which this proposed legis-
lation is based can be maintained, to wit, upon the theory that
whenever Congress from time to time may think it would be
for the benefit of the people, and on the ground that the Nation
is as much interested in the health of the people of Savannah,
Ga., as the people of Georgia are, we can say no products shall
come out of any ecity of Georgia into the State of Alabama un-
iess Georgia shall forthwith pave all its streets with asphalt
pavement and promote and protect the health-of her inhabitants,
or unless its products are made by men who belong to labor
unions or by men who do not belong to labor unions, or unless
they have prehibition.

Mr. SMITH of Georgia. Or unless they enforce prohibition.

Mr. BRANDEGEE. Or unless they enforce prohibition, and
then Georgin would never expect anything any more anywhere.
[Laughter.]

But, Mr. President, Congress has limited itself in good faith
to regulating commerce. There is nothing that we can not do
if we can say that a prohibition of commerce is a regulation of
commerce, Then whenever Congress adopts ‘any standard of
murals or any standard In its own mind as to what it is best
to de in different parts of the country to promote the health
and welfare of the peuple, under the old general-welfare clause
if you please, then they can say unless every State will do this
we will put an embargo on your products.

It may be that this is a progressive age, it may be that our
Supreme Court has progressed to a point where they will sus-
tain that, but in my opinion the eonrt has to call a halt.

If Congress can legislate by way of embargo on perfectly
innocent products of commerce necessary and legitimate to the
business interests of this country and can legislate by embargo
ageinst a product of a State instead of keeping the channels of
commerce open to legitimate commerce, the States will have no
power whatever about their domestie concerns. We could just
as well say in this bill that no products should be earried from
one State to another unless the mill in which it was made had
employees every one of whom had had a high-school education.
The Senator from Idaho would stund up here and make a
magnificent oration about the perpetuity of our institutions de-
pending upon the edueation of our citizens.

Mr. BORAH. Mr. President

Mr. BRANDEGEE.

I yield to the Senator.
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Mr. BORAH. I do not object to the Senator’s criticizing my
argument, but I object to the Senator referring to my legal argu-
ment as an oration.

Mr. BRANDEGEE. Cleero used to combine them both in one,
and I think he was no wiser man than the Senator from Idaho
himself. So, Mr. President, while I personally would go as
far as anybody else T think to relieve distress or to promote
the welfare, especially of little children, I think such projects
ought to be earried out in a legal and constitutional method,
and I do not think we ought to allow ourselves to be stampeded
by the circulars and letters and articles that we see written by
benevolently inclined people who do not understand the ques-
tions that we are discussing here. I do not think we ought to
allow ourselves to be persuaded or to be intimidated by the
threats to get votes or to withhold votes on questions of this
kind. The form of this Government is at stake, Mr. President,
in this kind of legislation.

Mr. BORAH. Mr. President——

Mr. BRANDEGEE. 1 yield to the Senator.

Mr. BORAH. The Senator concedes, of course, that Congress
may prohibit the shipment of any commodity in interstate com-
merce that is deleterious or injurious,

Mr. BRANDEGEE. Yes; per se.

Mr. BORAH. Who is going to decide whether it is or not?

Mr, BRANDEGEE, Congress,

Mr, BORAH. Then the sole power to decide that is in Con-

gress.

Mr. BRANDEGEE. T think so, except if it would be, as the
Senator says, an arbitrary power the court would look through
it. I think there could be a limit and the court could say that
Congress had not acted in good faith.

Mr, BORAH. Can the Senator give me an idea where the
limit is?

Mr. BRANDEGEE. Yes; but it would have to be such an
extreme case that it would not be a reliable guide.

Mr. BORAH. That is it precisely. The Senator is dealing
with that subject matter precisely as we are dealing with this
subject matter. To a certain extent the discretion rests in Con-
gress, Beyond a certain point, of course, anyone would de-
nounce it as arbitrary. but within a wide rangz the Congress of
the United States may exercise its judgment as to what is to
the public interest and the public welfare and as to what is
deleterious. As I said a while ago, as Marshall once said, there
is really no lin..! under certain circumstances to the exercise of
power except a change of Renresent. .ves in (Congress.

Mr. BRANDEGEE. That may be so, Mr. President, and a
change of judges of cburts. because whether it will stand or
not will depend upon the courts. I hope the Supreme Court of
the United States would have in view the history of this Gov-
ernment as to what the States have been accustomed to do,
what advances have been made under our dual form of govern-
ment, and the way the commerce clause of our Constitution is
being stretched not in good faith to accomplish all sorts of pur-
poses that the National Government heretofore has never been
supposed to have anything to do with whatever. I hope it will
call the Supreme Court to a serious consideration of this matter.

Mr. President, there is nothing now that any seet or cult of
people want to accomplish that they are in doubt about the power
of Congress to respond to but what they say “ you can do it under
the commerce cluuse.” You can not say to the people of the
States, “You shall do this.” Nobody claims we could say that
no State shall allow a boy under 18 years old to work, but they
do sometimes get up a theory that it is bad for a boy under 16
years old to work, and that is the sentiment, and if you pro-
nounce that it is bad for him to work, and it would be in the
interest of the public welfare that he did not work, then you say
anybody who allows him to work shall be prohibited from send-
ing anything into interstate commerce, and we are all the time
being urged to do indirectly what everybody admits we can not
do directly.

Mr. CUMMINS. Mr. President—

Mr. BRANDEGEE. 1 yield to the Senator.

Mr. CUMMINS. The Senator from Connecticut and myself
have discussed this question so often in the committee I am
sure he will bear with me n moment while I put an inquiry to
him. I premise it with this statement of his view, as I under-
stand it. It seems to be his opinion that Congress can not pre-
vent the transportation of anything unless there is something
wrong with the thing transported. That idea has been sug-
gested many times. Now, let me ask the Senator, suppose three
corporations in the State of Connecticut were to enter into n
contract which was in violation of the antitrust law and which
wus In restraint of trade. That would be a eriine under our law.
Is the Senator of the opinion that Congress could not say that
the product of those three corporations, assuming it to be a per-

fectly harmless or useful product, shall not be transported from
one State to another?

Mr. BRANDEGEE. I do not think, Mr. President, that that is
a parallel case ; but if the Senator wants me to answer now I will
do so, or if he wants me to walt I will do so.

Mr. CUMMINS. That is the question I ask.

Mr. BRANDEGEE. There is a series of questions like that
that I think Congress could act upon. In the first place, the
Senator has stated a case whieh is a erime under the Sherman
antitrust law. I think that the Sherman Act does prohibit the
transportation of goods by such parties now, and I think it
would be illegal even if it does not. I am not sure that when a
thing is prohibited by a statute of the United States it might
not be possible for Congress to do that. While the debate was
going on it occurred to me that the United States has a statute
against polyzgamy. I do not know whether Congress could in-
voke the commerce clause of the Constitution to prevent the
violators of its own law from using the instrumentalities of
commerce. But those are cases where Congress has undoubted
authority to pass the law. This is questioned.

Mr. CUMMINS. The whole antitrust law is founded on the
commerce clause of the Constitution.

Mr. BRANDEGEE. Exactly.

Mr. CUMMINS, It has no other authority. I only put the
question in order to make it perfectly clear that the argument
g0 frequently made here that there must be some unsoundness
or some taint in the character or the quality of the commodity
transported must be abandoned; that there is nothing in that
proposition. It does not follow that this law is constitutional,
but the whole suggestion that the thing transported must be In
and of itself injurious to the public health or morals or welfare
must be abandoned.

Mr. BRANDEGEE. It may have been abandoned if the Sen-
ator from Idaho is right in the white-slave case.

Mr. CUMMINS. The Senator from Connecticut has just aban-
doned it.

Mr. BRANDEGEE. No; the Senator has suggested to me
the case of the interstate-commerce law, which was passed
under the commerce clause of the Constitution, prohibiting cer-
tain criminal conspiracies and denying the use of Interstate-
commerce roads to those violating that statute. I think quite
possibly they might be prohibited. I am not sure if Congress,
having passed a law against polygamy, might not deny the use
of the channels of interstate-commerce communication to the
violators of that law.

I am not sure about it, but it does seem to me, as the Senator
from Idaho and, of course, the Senator from Iowa will both
agree, that there must be a limit somewhere—and we are ap-
proaching that limit now—under the authority to regulate com-
merce, where the disposition to boycott the States of the Union
which made this Constitution and created the National Govern-
ment—the Colonles did it—there must be a place somewhere
where the disposition to compel them to pass laws in accord-
ance with the wishes of the Central Government will stop, be-
cause, unless it does, Mr. President, the States will simply be
automatons either to make al! their laws conform to our stand-
ards nnd our notions or else be prohibited from receiving from
their neighhors any goods or shipping out their own products
to the neighboring States. There must be some point, of course,
where this stop, or else there is no use of having this dual form
of government.

Of course, so long as Congress will continue to pass up to the
Supreme Court all doubtful cases, to resolve all doubts in favor
of the proposed legislation, we shall simply be, I think, treating
the Supreme Court unfairly.

Mr. President, it is not a popular thing to stand up and fry
to keep legislative bodies within the lines of their constitutional
authority where there is a great popular movement for some
good cnuse, and a Senator thinks it is directed in the wrong
channel, It is not a popular thing to get up here or elsewhere
and stand by one's convictions and stand by the Constitution of
the United States as you construe it, and yet we are sworn to do
it, and I think we ought to do it.

1 can not be honest with myself and vote for this bill. T wish
I could. No doubt I should be mueh more popular at home and
abroad and here and elsewhere if I could; but I think it is an
unconstitutional bill, and I think the Supreme Court would
have gaid so within a year or two ago.

I do not know what the Supreme Court will say about this
bill now ; but if we are going to pass up everything to the Su-
preme Court, shirk all our responsibility in the matter, and vote
for measures that we think are unconstitutional, or that we think
ninety-nine chances out of one hundred are that they are un-
constitutional, I do not think we are treating the Supreme Court
fairly. The Supreme Court of this country ought to have some




1916.

CONGRESSIONAL RECORD—SENATE.

12093

support ; but if we are constantly going to throw upon the Su-
preme Court all the responsibility of setting aside acts we thought
were unwise but that we passed in response fo public clamor,
we are, to a certain extent, depriving the Supreme Court of its
right to have the support of a coordinate branch of the Govern-
‘ment in trying to maintain the Constitution of the United States.

We all know what effect it has when a high court sets aside
an act of Congress or an act of a State legislature the passage
of which benevolent people had been able to procure. All the
journals of the country, the magazine writers, and the “up-
liffers,” a great many of whom deal in language and not In
brains, who know nothing about the law, but are very versatile
with epithets, denounce the Supreme Court and say it is time
to haul it off the bench and have referendums and reealls and all
that sort of thing.

Mr, President, if the Senate of the United States would do
its duty as it sees it, and have the courage of its convictions, we
should not have so much demagoguery In this country, there
would be more respect for the courts, and, in the long run, there
would be more respect for Senators and Representatives in Con-
gress,

[Mr, THOMAS addressed the Senate. His entire spaech is
printed in the Senate proceedings of Saturday, August 5, 1916.]

Mr. ROBINSON. Mr. I'resident, would it sunit the conven-
ience of the Senator from Colorado to suspend now? A re-
quest has been made for an executive session.

Mr. THOMAS. I will detain the Senate but a short time in
the morning in the discussion of the amendment to which I
have referred. I now yield the floor, as suggested by the Sena-
tor from Arkansas.

MESSAGE FROM THE HOUSE.

A message from the House of Representatives, by J. C. South,
its Chief Clerk, announced that the House agrees to the amend-
ments of the Senate to the bill (H. R. 6180) for the relief of
Lillie B. Randell.

The messsge also announced that the House agrees to the
amendments of the Senate to the bill (H. R. 6181) for the re-
lief of Letitia W. Garrison, ;

The message further announced that the House agrees to the
amendments of the Senate to the bill (H. R. 15955) extending
certain privileges of canal employees to other officials on the
Canal Zone and authorizing the President to make rules and
regulations affecting health, sanitation, quaraatine, taxation,
publie roads, self-propelled vehicles, and police powers on the
Canal Zone, and for other purposes, including provision as to
certnin fees, money orders, and interest deposits.

The message also announced that the House agrees to the
report of the committee of conference on the disagreeing votes
of the two Houses on the amendments of the Senate to the bill
(H. R, 12717) making appropriations for the Department of
Agriculture for the fiseal year ending June 30, 1917, and for
other purposes; recedes from its disagreement to the amend-
ment of the Senate numbered 50, and agrees to the same; re-
cedes from its disagreement to the amendment of the Senate
numbered 54, and agrees to the same with an amendment as
follows: In lieu of the sum proposed insert * $8,549,735":
recedes from its disagreement to the amendment of the Senate
numbered 112, and agrees to the same with an amendment as
follows: In lien of the sum proposed insert * $25,123,852 " ; and
recedes from its disagreement to the amendment of the Senate
numbered 223, and agrees to the same with an amendment as
follows: In lieu of the sum proposetl insert “ $26,048,852."

The message further announced that the House disagrees to
the amendments of the Senate to the bill (H. R. 15774) making
appropriations to provide for the expenses of the government
of the District of Columbia for the fiscal year ending June 30,
1917, and for other purposes; asks a conference with the Senate
on the disagreeing votes of the two Houses thereon, and had
appointed Mr. Pace of North Carolina, Mr. McAxprewrs, and
Mr. Davis of Minnesota, managers at the conference on the
part of the House,

The message also announced that the House disagrees to the
amendments of the Senate to the bill (H. R. 15494) granting
pensions and incrense of pensions to certain soldiers and sailors
of the Civil War and certain widows and dependent childreu
of soldiers and sailors of said war; asks a conference with the
Senate on the disagreeing votes of the two Houses thereon; and
had appointed Mr. Burxe, Mr. SHoUSE, and Mr, LANGLEY, mfln-
agers at the conference on the part of the House,

The message further announced that the House dlsugrees to
the amendments of tlie Senate to the bill (H. R. 16290) grant-
ing pensions and increase of pensions to certain soldiers and
sailors of the Civil War and certain widows and dependent
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children of soldiers and sailors of sald war; asks a conference
with the Senate on the disagreeing votes of the two Houses
thereon, and had appointed Mr. Burke, Mr. SHousg, and Mr.
LaxcrEY, managers at the conference on the part of the House,
ENROLLED BILLS AND JOINT RESOLUTILN SIGNED.

The message also announced that the Speaker of the House
had signed the following enrolled bills and joint resolution, m}d
they wece thereupon signed by the Vice President:

H. R. 486. An act authorizing the Secretary of the Treasury
to sell the old post-office building and site thereof at York, Pa.;
© HL.R.2209. An act for the relief of W. W. Blood ;

H. R. 2334. An act to adjudicate the claims of certain settlers
in Sherman County, Oreg. ;

H. R. 3896. An act for the relief of John H. Janssen;

H. R. 5864. An act for the relief of Thomas P. Sorkilmo;

H. R. 8318. An act for the relief of De Barbieri & Co., of Val-
paraiso, Chile;

H. R.10116. An act for the relief of certain settlers under
reclamation projects;

H. . 10305. An act to grant certain lands to the State of
Oregon as a public park, for the benefit and enjoyment of the
people ;

H. R. 10931. An act for the relief of Drs. Blair and Blake,
Dr. W. J. Maxwell, Dr. R. C. Evans, and J. B, Blalock;

H. RR.11749. An act for the relief of the administrator of the
estate of John M. Waples;

H. R. 12208. An act adding certain lands to the Teton National
Forest, Wyo.;

H. I&. 13785. An act for the relief of Sarah S. Plank;

H. R.14433. An act to authorize the construction of a bridge
across the Missouri River at or near the city of Williston,
N. Dak.;

H. R. 14334, An act permitting the Missouri River Transporta-
tion Co. to construet, maintain, and operate a bridge across the
Missouri River in the State of Montana ;

H. R.14823. An act to authorize the Savage Bridge Co. to
construet, maintain, and operate a bridge across the Yellow-
stone River in the State of Montana;

H. k. 15318. An act granting the consent of Congress to the
village and township of Hendrum, Norman County, Minn., and
the township of Elm River, Traill County, N, Dak., to construct
a bridge across the Red River of the North on the boundary line
between said States;

H. R. 15322. An act granting the consent of Congress to Trail}
County, N. Dak,, to construet a bridge across the RRed River of
the North ;

H. I&. 15635. An act for the relief of the Eastern Transporta-
tion Co.;

H. R. 16097. An act to extend the time for constructing a
bridge across the Missouri River near Kansas City, Mo, au-
thorized by an act approved June 17, 1014 ;

H. R.16554. An act to extend the time of the Hudson River
Connecting Railroad Corporation for the commencement and
completion of its bridge across the Hudson River, in the State
of New York; and

H. J. Res. 184. Joint resolution providing for one year’s exten-
sion of time to make installment payments for the land of the
former Fort Niobrara Military Reservation, Nebr.,

PETITIONS AND MEMORIALS,

Mr. WARREN presented a petition of sundry ecitizens of Rock
Springs, Wyo., praying for the settlement of difficulties between
the railroads and their employees by the Interstate Commerce
Commission, which was referred to the Committee on Interstate
Commerce,

Mr. KERN presented a petition of sundry ecitizens of Nap-
panee, Ind., praying for national prohibition, which was re-
ferred to the Committee on the Judiciary.

He also presented memorials from sundry citizens of Indian-
apolis, North Manchester, Marion, Muncle, Angola, Kingman,
Shelbyville, Elkhart, Lawrenceburg, South Bend, and Gary, all
in the State of Indiana, remonstrating against the proposed
taxation of gross receipts of moving-picture shows, which were
referred to the Committee on Finance.

Mr. PHELAN presented a memorial of sundry employees of
the Hercules Powder Co., of San Diego, Cal., remonstrating
against the levying of the proposed 8 per cent tax on munitions
of war, which was referred to the Committee on Finance.

Mr. OLIVER presented a petition of sundry citizens of Zelien-
ople, Pa., praying for the adoption of an amendment to the
Constitution to prohibit polygamy, which was referred to thc
Committee on the Judiciary.

He also presented a petition of the Petrolemmn Iron Works
Safety Committee, of Sharon, Pa., praying for the enactinent of
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legislation providing compulsory military training for young
men and also placing the military organizations under the super-
vision of the Federal Government, which was referred to the
Committee on Military Affairs.

GAS SERVICE TN HAWAIL

Mr. SHAFROTH, from the Committee on Pacific Islands
and Porto Rico, to which was referred the bill (H. R. 15777) to
ratify, approve, and confirm an act duly enacted by the Legisla-
ture of the Territory of Hawaii, as amended by Congress, relat-
ing to the granting of a franchise for the purpose of manufae-
turing and supplying gas in the district of South Hilo, County
of Hawalii, Territory of Hawalii, reported it without amendment,
and submitted a report (No. 758) thereon.

SUSQUEHANNA RIVER BRIDGES.

Mr. SHEPPARD. From the Committee on Commerce I report
back favorably without amendment the bill (H. R. 16534) to
authorize the commissioners of Lycoming County, Pa., their
suecessors in office, to construct a bridge across the West Branch
of the Susquehanna River from the foot of Arch Street, In the
city of Williamsport, Lycoming County, Pa., to the borough of
Duboistown, Lycoming County. Pa., and I submit a report (No.
T54) thereon, The Senutor from Pennsylvania states that the
county commissioners are ready to proceed with the construction
of this work, and I call the attention of the Senator to the bill,

Mr. OLIVER. I ask unanimous consent for the present con-
slderation of the bill.

The VICE PRESIDENT. Is there objection to the present
consideration of the bill?

There being no objection, the Senate, as in Committee of the
Whole, proceeded to consider the bill.

The bill was reported to the Senate without amendment, or-
dered to a third reading, read the third time, and passed.

Mr. SHEPPARD. From the Committee on Commerce I report
back favorably without amendment the bill (H. R. 16604) to
authorize the commissioners of Lycoming County, Pa., and their
successors in office, to construet a bridge across the West Branch
of the Susquehanna River from the borough of Montgomery,
Lycoming County, Pa., to Muncy Creek Township, Lycoming
County, Pa., and I submit-a report (No. 755) thereon. I call
the attention of the Senator from Pennsylvania [Mr. OrLiver]
to the bill.

Mr. OLIVER. I ask unanimous consent for the present con-
sideration of the bill.

The VICE PRESIDENT, Is there objection to the present
vonsideration of the bill?

There being no objection, the Senate, as in Committee of the
Whole, proceeded fo consider the bill.

The bill was reported to the Senate without amendment, or-
dered to a third reading, read the third time, and passed.

BILLS INTRODUCED,

Bills were introduced, read the first time, and, by unanimous
consent, the second time, and referred as follows:

By Mr. BRANDEGEE :

A bill (8. 6749) granting an increase of pension to” Laura L.
Noyes (with accompanying papers) ; to the Committee on Pen-
sions,

By Mr. SMITH of Maryland:

A bill (8. 6750) to provide for the appointment of the register
of wills of the District of Columbia by the justices of the
supreme court of stid District; to the Committee on the District
of Columbia.

A bill (8. 6751) for the relief of the heirs of Osborn Cross: to
the Committee on Claims.

By Mr. POINDEXTER:

A bill (8. 6752) for the relief of Napoleon Le Clerc; to the
Committee on Public Lands,

By Mr, CLARK of Wyoming:

A bill (8. 6753) granting an increase of pension to Mary J.
Plerson; to the Committee on Pensions.

PENSIONS AND INCREASE OF PENSIONS—CONFERENCE REPORT.
Mr. HUGHES submitted the following conference report:

The committee of conference on the disagreeing votes of the
two Houses on the amendments of the Senate to the bill (H. R.
15957) granting pensions and Increase of pensions to certain
soldiers and sailors of the Regular Army and Navy and certain
soldiers and sailors of wars other than the Civil War, and to
widows of such soldiers and sailors, having met, after full and

free conference have agreed to recommend amd de recommend
to their respective Houses as follows:

That the Senate recede from lts amendments numbered 8, 4, 5, 9,
10, 12, 13, 14, 15, 16, 17, 19, 20, 22, 23, 29, 80, and 37.

That the House recede from its (Iieagrwuwut to the mnpnd-
ments of the Senate numbered 1, 2, 6, 7, 8, 11, 18, 21, 24, 25, 26,
27, 28, 81, 32, 33, 34, 35, and 36, and agree to the same,

War. Huenes,

T. TAGGART,

Reep Ssoor,
Managers on the part of the Senate.

Epwarp KeaTiNG,

Carr Vinsox,

Sasm R. Sens,
Managers on the part of the House.

The report was agreed to,
AGRICULTURAL APPROPRIATIONS,

The VICE PRESIDENT laid hefore the Senate the action of
the House of Representatives agreeing to the report of the com-
mittee of conference on the disagreeing votes of the two Houses
on the amendments of the Senate to the bill (H. R. 12717) mak-
ing appropriations for the Department of Agriculture for the
fiseal year ending June 30, 1917, and for other purposes. reced-
ing from its disagreement to the amendment of the Senate
No. 50, receding from its disagreement to the amendments of
the Senate Nos, 54, 112, and 223 each with an amendment, in
which it requested the concurrence of the Senate.

Mr. SMITH of South Carolina. I move that the Senate con-
gm' in the amendments of the House to the amendments of the

enate.

The motion was agreed to.

PENSBIONS AND INCREASE OF PENSIONS.

The VICE PRESIDENT laid before the Senate the action of
the House of Representatives disagreeing to the amendments of
the Senate to the bili (H. R. 16290) granting pensions and in-
crease of pensions to certain soldiers amd sailors of the Civil
War and certain widows and dependent ehildren of soldiers and
sailors of said war and requesting a conference with the Senate
on the disagreeing votes of the two Houses thereon.

Mr. JOHNSON of Maine. I move that the Senate insist upon
its amendments, agree to the conference asked for by the House,
g}]e- conferees on the part of the Senate to be appointed by the

air.

The motion was agreed to; and the Viee President appointed
Mr. JoExsox of Maine, Mr. Huengs, and Mr., Smoor conferees
on the part of the Senate.

The VICE PRESIDENT laid before the Senate the action of
the House of Representatives disagreeing to the amendments of
the Senate to the bill (H. R. 15494) granting pensions amd in-
crease of pensions to certain soldiers amd sailors of the Civil
War and certain widows and dependent children of soldiers and
sallors of sald war and requesting a conference with the Senate
on the disagreeing votes of the two Houses thereon.

Mr. JOHNSON of Maine. I move that the Senate insist upon
its amendments, agree to the conference asked for by the House,
the conferees on the part of tlle Senate to be appointed by the
Chair.

The motion was agreed to; and the Viee President appointed
My, Joaxson of Maine, Mr. H‘UGH‘EB, and Mr. Smoor conferees
cn the part of the Senate.

PRESIDENTIAL APPROVAL.

A message from the President of the United States, by M.
Latta, one of his secretaries, announced that the President had,
on the 8d instant, approved and signed the following joint reso-
lution:

8. J. Res. 160. Joint resolution appropriating $540,000 for the
relief of flood sufferers in the States of North Carolina, South
Carolina, Georgia, Alabama, Florida, Tennessee, and Missis-
sippi, and for other purposes.

EXECUTIVE SESSION.

Mr. ROBINSON. I move that the Senate proceed to the
consideration of executive business,

The motion was agreed to, and the Senate proceeded to the
consideration of executive business. After five minutes spent
in executive session the doors were reopened,

Mr. ROBINSON. I move that the. Senate adjourn until to-
morrow morning at 10 o'clock.

The motion was agreed to; and (at 6 o'clock and 18 minutes
p. m, Friday, August 4, 1916) the Senate adjourned until
to-morrow, Saturday, August 5, 1916, at 10 o'clock a. m
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NOMINATIONS.

Ezccutive nominations received by the Senate August } (legisia-
tive day of August 1), 1916.
POSTMASTERS,
CONNECTICUT,

Alhert B. Goodrich to be postmaster at Berlin, Conn., in place

of H. L. Porter. Incumbent’s commission expired July 23, 1916.
ILLINOIS, 1

A. R. Godknechit to be postmaster at Palatine, Ill., in place of
Willinm Wilson. Incumbent's commission expires August 9,
1916.

MARYLAND,

. Johm W. D, Jump to be postmaster at Easton, Md., in place of
. R. Walker. Incumbent’s commission expires August 6, 1916.
MASSACHUSETTS.

James J. Hunt to be postmaster at Winchendon, Mass,, in place
of W. H. Pierce. Incumbent’s commission expired March 21,
1916.

NEW YORK.

Willinm 8. Charles to be postmaster at Hornell, N, Y., in
place of J. C. McGreevy (not commissioned), resigned.
~ Alfred Cox to be postmaster at Hawthorne, N. Y,, in place of
Alfred Cox. Incumbent’s commission expires August 6, 1916.

Edward C. Elliott to be postmaster at Orangeburg, N. Y., in
place of Thomas Havey, declined.

Benjamin Franklin to be postmaster at Ovid, N, Y., in place
of Charles H. Kinne, resigned.

OREGON.

Elizabeth Thompson to be postmaster at Nyssa, Oreg., in place
of Elizabeth Thompson. Incumbent’s commission expired April
b, 1916.

SOUTH DAKOTA.

C. 1. Bonnin to be postmaster at Wagner, 8. Dak., in place of

C. H. Bonnie, to correct name of appointee.
TEXAS.

J. L. Wilson to be postmaster at Celina, 'Tex., in place of T. 8.
Hunter. Incumbent’s commission expired July 16, 1916.

CONFIRMATIONS.
BErecutive nominations confirmed by the Senate August § (legis-
lative day of August 1), 1916.
MeaspER oF THE BoARD oF CHARITIES.
David J, Kaufman, to be a member of the Board of Charities
of the District of Columbia for a term of three years.
POSTMASTERS.
DELAWARE.
Fredonia C. Lofland, Lewes.
© . GEORGIA,
WW. W. McMillan, Thomaston.
ILLINOIS.
Willinm F. Meyer, jr., Arlington Heights.
MISSISSIPPL
Mary C. Booze, Mound Dayou.

HOUSE OF REPRESENTATIVES.
Erioay, August 4, 1916.

The House met at 12 o’clock noon.

The Chaplain, Rev. Henry N. Couden, D, D,, offered the fol-
lowing prayer:

We bless Thee, Infinite Spirit, our heavenly Father, for that
spark of divinity which Thou hast imparted unto us, which lifts
us above the brute creation and makes us Thy children. * When
it breathes through the intellect it is genius; when it breathes
through the will it is virtue; when it flows through the affec-
tions it is love.” Help us to appreciate the dignity thus be-
stowed upon us, that we may stoop to no mean nor petty thing in
our transactions with our fellow men, but rise continunally unto
the larger, grander, purer, nobler life in Christ Jesus our Lord.
Amen,

The Journal of the proceedings of Wednesday, August 2, 1916,
wis read and approved.

CANAL ZONE.

Mr. ADAMSON. Mr. Speaker, I ask the Speaker to lay be-
fore the House the bill (H. RR. 15955) which is on the Speaker's
desk, with Senate amendments,

The SPEAKER. The Chair lays before the House the bill
(H. R. 15955) with Senate amendments. The Clerk will report
it by title and algo the Senate amendments,

The Clerk read as follows :

An act (H. R. 15955) extending certain privileges of canal employecs
to other officials on the Canal Zone and auvthorizing the President to
make rules and regulations affectlng health, sanitation, quarantine,
taxation, public roads, self-propelled vehicles, and police powers on the
Cenal Zone, and for other purposes, including provision as to certain
fees, money orders, and Interest deposits.

The Senate amendments were read.

Mr. ADAMSON. Mr, Speaker, I move to concur in the Sen-
ate amendments.

The mofion was agreed to.

On motion of Mr. Avamsox, a motion to reconsider the vote
by which the amendmenis were concurred in was laid on the
table.

WITHDRAWAL OF PAPERS.

By unanimous consent, Mr. Dare of New York was granted
leave to withdraw from the files of the House, without leaving
copies, the papers in the case of Adolf Hartman, H. R. 1332,
Sixty-fourth Congress, first session, no adverse report having
been made thereon.

MESSAGE FROM THE SENATE.

A message from the Senate, by Mr. Waldorf, one of its
clerks, announced that the Senate had insisted upon its amend-
ments to the bill (H. R. 13391) to amend the act approved Decem-
ber 23, 1913, known as the Federal reserve act, had agreed to
the conference asked for by the House, and had appointed Mr,
OweN, Mr. Hrrcucock, and Mr. Nersox as the conferees on
the part of the Senate.

The message also announced that the Senate had agreed to the
amendments of the House to the bill (8. 3069) to amend an act
entitled “An act to amend an act entitled ‘An act to amend an
act entitled “An act to regulate commerce,” ' approved Febru-
ary 4, 1887, and all acis amendatory thereof, and to enlarge
the powers of the Interstate Commeree Commission,” approved
March 4, 1915.

The message also announced that the Senate had passed with
amendments to the bill (H. R. 15774) making appropriations to
provide for the expenses of the government of the District of
Columbia for the fiscal year ending June 30, 1917, and for other
purposes, in which the concurrence of the House of Representa-
tives was reguested.

The message also announced that the Senate had agreed to
the report of the committee of conference on the disagreeing
votes of the two Houses on the amendments of the Senate to
the bill (H. R. 12717) making appropriations for the Depart-
ment of Agriculture for the fiscal year ending June 30, 1917,
and for other purposes.

The message also announced that in accordance with the pro-
visions of the resolution (H. Con. Res. 50) agreed to July 26.
1916, the Vice President had canceled his signature to the
enrolled bill (H. R. 12197) entitled “An act authorizing Ashley
County, Ark., to construct a bridge across Bayou Bartholomew.”

EXROLLED BILLS SIGNED.

Mr. LAZARO, from the Committee on Enrolled Bills, reported
that they had examined and found truly enrolled bills and joint
resolution of the following titles, when the Speaker signed the
same :

H. R, 14483. An act to authorize the construction of a bridge
across the Missouri River at or near the city of Williston,
N. Dak.;

H. R. 12208, An act adding certain lands to the Teton National
Forest, Wyo.;

H. R. 1378D. An act for the relief of Sarah S. Plank;

H. k. 14534. An act permitting the Missouri River Transporta-
tion Co. to construct, maintain, and operate a bridge across the
Missouri River in the State of Montana ;

H. . 15635. An act for the relief of the Eastern Transporta-
tion Co.;

H. R. 5864, An act for the relief of Thomas P. Sorkilmo;

H. R.8318. An act for the relief of De Barbleri & Co., of
Valparaiso, Chile;

H. R.15322. An act granting the consent of Congress to Traill
County, N, Dak., to construct a bridge across the Red River of
the North;

H. R.10116. An act for the relief of cerinin settlers under
reclamation projects;

H. R. 16554. An act to extend the time of the Hudson River
Connecting Railroad Corporation for the commencement and
completion of its bridge across the Hudson River, in the State of
New York;

H. J. Res. 184. Joint resolution providing for one year's exten-
sion of time to make installment payments for the land of the
former Fort Niobrara Military Reservation, Nebr.;
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